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THE 

OEATIONS OF DEMOSTHENES. 



THE ORATION AGAINST TIMOCRATES. 

THE ARGUMENT. 

This was a speech in support of an indictment preferred against 
Timocrates for passing an improper law. It was composed by Demos- 
thenes for Diodorus, the same person for whom he wrote the speech 
against Androtion, and who in this case, as in the former, was assoc? 
ated in the prosecution with his friend Euctemon. The circ 
stances of the case were as follows : — lived ^ 

Hostilities had broken out during the Social "War between AiV . 

the Persian king; the Athenians sent an embassy to JP^^) ^^ 
Prince of Caria, to complain of some attack which he ha I am 
upon their idands in the Archipelago. At the bead of the qt will 
were Androtion, Melanopus, and Qlaucetes, who, sailing in a Qarna 
war, captured on their wAy a merchant ship of l^ucrat -,, 
l>rought it home with them to the Piraaus. Naucratis b€f"^^> 
Egyptian city, in the dominions of the Persian king, the vesdl j I 
condemned by the Athenians as a lawful prize, and the aore''* 
ordered to be sold. The proceeds, nine talents and a half, iuste ^i^ 
being paid at once, as they should have been, into the pi .^ 
treasury, were kept by the ambassadors in their own hands. A^'^ 
some lapse of time, the government being in want of monY^ 
inquisitors were appointed to discover all concealed property belom 
iug to the state. Euctemon gave information, in consequence c 
which the ambassadors were required to pay this sum of nine talents 
and a half. Not having paid it at the close of the year, they 
became chargeable with double the debt, and, in default of payment, 
were liable to imprisonment. At this crisis their friend Timocrates 
came forward •with a law, framed, as the prosecutor contends, for the 
sole purpose of helping them out of their difficulty. The law which 
he proposed and contrived to pass was to the following effect : — 
That any person who had been, or should hereafter be condemned 
to imprisonment for default in paying a debt to the state, should be 
allowed to put in bail, and respited until the ninth Prytanea (or 
Presidency); if the debt was not then paid by him or by his bail, 
he should be imprisoned, and the property of the bail should be con- 
VOL. IV. B 
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2 THE ORATIONS OF DEMOSTHENES. 

fiscated. There was a clause excepting from the operation of the 
law farmers of the taxes and lessees of the public revenue. 
To obtain a repeal of this law and the punishment of its author, Dio- 
doruB and Euctemon adopted the means which the Athenian consti- 
tution afforded them, and preferred an indictment. They contended, 
first, that the motives of Timocrates in proposing the law were not 
to promote the public good, but to serve himself and his private 
friends; secondly, that the law was intrinsically a bad one, being 
unconstitutional in its character and mischievous in its tendency; 
and further, that it had been passed in an illegal manner, the con- 
ditions required by the laws of Athens not having been complied 
with. The orator enters into an elaborate argument to establish 
these positions, referring to various existing statutes, to which the 
law in question was repugnant, and showing that it was imponsible 
for it to work well either in a financial or in any other point of 
view. He also, according to the practice of the Athenian courts, 
assails the characters of Timocrates and Androtion, avowing that 
his own personal enmity to the latter was one of the motives which 
induced him to prosecute. Several passages of the speech against 
Androtion are here repeated, as the reader will perceive. For 
'*>formation as to the law and other matters illustrative of this 
^ch, the reader is refeiTed to Volume iL Appendices IV. V. and 
Volume iii. Appendix VIII. 
f the speech was b.c. 853. 

BORATES himself must admit, men of the jury, that he 

one but himself to blame for the present prosecution. 

.th intent to deprive the state of a considerable sum. 

aey, men of Athens, he introduced a law, in violation 

the existing laws, which was neither proper nor just. 

Aat other respects it will be mischievous and detrimental 

je commonwealth^ should it be confirmed, you will learn 

letail presently from my speech ; but the most important 

iUt which I have to urge, and that which most obviously 

iggests itself, I shall not hesitate to declare — it is this. 

The decision which you give upon oath on every question 

. is rendered null and void by the defendant's law, not to 

confer any advantage upon the state — that's impossible, when 

it makes the courts of justice, which are known to be the 

supports of the constitution, unable to enforce the legal 

penalties of crime — but in order that some of that clique, 

who have for a long time been living on you and pillaging 

you to an enormous extent, may escape refunding even what 

J. they are clearly proved to have stolen. And so much easier 

is it to pay court to certain private individuals, than to 

stand up for your rights, that the defendant has received 
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money from those men, and did not introduce this law for 
them till he got it, whilst I, acting on your behalf, instead of 
reoeiving anything from you, run the risk of paying a thousand 
drachms. It is the practice in general with those who ^* 
undertake any public matter, to tell you that the subject on 
which they are addressing you is a most serious one, and 
peculiarly worthy of your attention. It appears to me that, 
if any one ever has said this with justice, I may properly say 
it now. For no one will dispute, I imagine, that for the^; 
blessings which the commonwealth enjoys, for her populai' 
constitution and her freedom, she is principally indebted to 
the lawa Well ; this is the very question now before you, 
whether all the other statutes against public offenders are to 
be invalidated, and this one to be established, or whether, on 
the contrary, this is to be repealed, and the others allowed to 
remain in force. Such (to speak in a short compass) is the 
matter upon which you have now to decide. 

You might wonder perhaps why a person who has lived ^. 
quietly all the rest of his life (as I believe I have done) is 
now found engaged in trials and public prosecutions. I am 
anxious therefore to give you a short explanation, and it will 
not be irrelevant. You must know, men of Athens, I came 
into collision with a vile, quarrelsome, abominable fellow, 
with whom at last the whole city has come into collision ; I 
mean Androtion. I have been injured by him far more*?- 
grievously than Euctemon has; for Euctemon suffered only 
pecuniary damage ; whereas I, if Androtion had succeeded in 
his attack, should have been deprived not only of my property, 
but of my life; nay, even to part with life, which is open to 
mankind in general, would not have been easy for me. He 
accused me of a thing which a man of right feeling would 
hardly like even to mention — that I had killed my own fether : 
he then got up an indictment for impiety, and brought me 
to trial : in this, however, he &.iled to get a fifth part of the 
votes, and incurred the penalty of the thousand drachms ; I 
obtained my just acquittal, principally through the favour of 
the Gods, and, under them, through the jury of my country, 
llie man, who had wickedly brought me into such peril, I^* 
regarded as an irreconcileable enemy : and seeing that he had 
done public wrong to the commonwealth, both in the colleo- 
tiou of the property tax, and in the manufacture of the 

b2 
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sacred utensils,^ and that he retained in his possession and 
refused to pay considerable sums belonging to the Goddess 
and the heroes and the state, I took proceedings against him 
n conjunction with Euctemon, thinking I had found a good 
opportunity at the same time to redress the grievances of the 
commonwealth and obtain satisfaction for my own. So should 
I wish now both for myself to accomplish my own objects, 

^, and for the defendant to suffer what he deserves. When the 
facts were beyond all dispute, the council having pronounced 
sentence of condemnation, the assembly having given a whole 
day to that single question, and besides this, two tribunals 
composed of a thousand and one jurors having pronounced 
their verdict — ^when there was no longer any pretext for 
keeping you out of the money — ^Timocrates the defendant 
treated all the proceedings with such contempt as to propose 
this law, by means of which he deprives the Gods of their 
sacred property and the state of hers, and invalidates the 
decisions of the council and the assembly and the court of 
justice, and has enabled any one that pleases to plunder the 

y». state with impunity. For all this the only remedy that we 
can see is, to indict the law, bring it before you, and endeavour 
to repeal it I will in a few words explain the transaction to 
you from the beginning, that you may the more clearly see 
and comprehend the iniquitous character of the law itself. 

Ih Aristophon moved a decree in the assembly, that inquisi- 
tors ^ should be appointed, and that, whoever knew of any 
one having in his possession any sacred or public property of 
the state, should give information to them. After this 
• • Euctemon gave information, that Archebius and Lysithides, 
who had been trierarchs, had in their possession the proceeds 
of a cargo from Naucratis, estimated at nine talents and 
thirty minas. He communicated with the council; an order 
of council was drawn up ; an assembly was thereupon held, 

li .and the people voted for a hearing of the question. Euctemon 
got up, and explained in the course of his speech, how the 
ship was taken by the trireme which carried Melanopus and 
Glaucetes and Androtion on their embassy to Mausolus ; hov 
the people to whom the cargo belonged presented their peti- 

1 See the Oration against Androtion, YoL iii. page 160. 
« See Vol. iii Appendix VIII. page 841. 
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tion,^ and how you rejected it on the ground that the cargo 
was not friendly. He then reminded you and read the laws, 
which declare that in such a case the property must be con- 
fiscated. You all thought that what he said was just, fj, 
Androtion, Glaucetes, and Melanopus jumped up, and (pray 
watch if I am speaking the truth) they poured out a torrent 
of complaint and abuse, es^onerated the trierarchs, confessed 
that they had the money themselves, and desired that the 
inquisition should proceed against them. You heard what 
they said, and, as soon as they had done bawling, Euctemon 
advised — ^nothing could be feirer — ^that you should get the 
money from the trierarchs, and they should have recourse to 
the persons who had it, and, if there was any dispute, you 
should direct an interpleader, and the party who lost the 
Terdict should be deemed the state-debtor. They indict the *9. 
decree ; it came into court; to cut the matter diort, it was 
considered to have been moved legally, and the verdict was 
in its favour. What then ought to have been done 9 The 
state should have had the money, and the party defrauding 
her should have been punished, and surely there was no 
occsusion for any law. Well ; up to this point, you had sus- 
tained no injury from Timocrates, the present defendant. 
Subsequently, however, he took everything which I have 
mentioned upon himself, and it will appear that you have 
been injured solely by him ; for by lending himself to the 
artifices and trickeries of those other men, and making him- 
self their tool, he took their guilt upon his own shoulders, as 
I will show you clearly. I must first remind you of the /^ 
dates, and the occasion upon which he proposes his law ; for 
it will appear that he has treated you with mockery and 
insult. It was the month of Scirophorion when those men 
were beaten in their indictment of Euctemon : hiring then the 
present defendant, and not being even in a condition to do 
justice to you, they put some tattling fellows in the market- 
place to say, that they were ready to pay the single sum, but 
would not be able to pay the double. This was an impudent /y* 
conspiracy, a contrivance that the present law might be 
passed without observation. The fact itself proves my 
assertion : for they did not pay you at that time a drachm of 

1 The owner of the goods placed a bough, as the symbol of petition, 
npon the altar, which stood at the entrance of the theatre. 
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the money, while by a single law they nullified a plurality of 
existing laws, and by a law which, of all tliat ever were passed 
before you, is the most shameful and scandalous. 

J '7 1 I have something to say about the statutes, which allow 
indictments of this kind, and then I will proceed to the law 
itself which I have indicted : when you have heard these 
explanations, you will be in a better position to understand 
the rest of the case. In our existing laws, men of Athens, is 
clearly and accurately defined everything which is required 

/<^i to be done for laws about to be enacted. And first of all, a 
time is specified at which laws must be proposed ; and even 
r then it is not allowed to be done in what manner the indi- 
vidual proposer pleases, but he is directed firat to write out 
his law, and put it up before the statues of the Heroes, that 
eveiy man may have an opportunity of seeing it, and he is 
required also to propose the same law for all, and further, to 
repeal those laws which are inconsistent with it ; and there 
are other directions, which there seems no necessity to advert 
to now. If a man violates any one of these, the lawgiver 

,^, allows any other person to indict him. If Timocrates had 
not offended in all these particulars, if he had not violated 
all these conditions in introducing his law, one would have 
preferred a single accusation against him, whatever that 
might have been. As it is, however, I must take the charges 
one by one, and speak separately of each. I will begin with 
his first effence, and show how he attempted to legislate in 
violation of all the existing laws ; after that, I will take the 
other parts of the case in what order you like. Here — ^take 
these statutes and rcEid them. It will appear that he has 
complied with none of these requisitions. Attend, men of 
the jury, to the laws while they are read. 

REVISION OP LAWS. 

^ • "In the first presidency, on the eleventh day, in the assem- 
bly, when the crier has pronounced the prayer, the votes of 
the people shall be taken upon the laws, first, those which 
concern the council, next, the general laws, then those 
which are enacted for the nine archons, afterwards those 
relating to the other magistrates. The first question shall 
be, Who are content with the existing laws concerning the 
council ? the next, Who are not content ? and so on for the 



^; 
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general laws. And the votes upon the revision of laws shall 
be taken according to the established legal practice. If anj a i. 
of the existing laws be condemned, the presidents, in whose 
term of office the condemnation has taken place, shall appoint 
the last of the three assemblies for the consideration of them ; 
and the committee of council, whb shall be in office on that 
assembly-day, are required, immediately after the sacrifice, to 
put the question concerning the law-revisors, in what manner 
they shall hold their session, and how their pay is to be > 
provided : and the law-revisors shall be chosen from those 
who have sworn the Heliastic oath. And if the presidents 2 ^ . 
shall not appoint the assembly, or if the committee of 
council shall not put the question according as the statute 
prescribes, every one of the presidents shall forfeit a thousand 
drachms to Minerva, and every one of the committee shall 
forfeit forty drachms to Minerva ; and an information shall 
lie against them to the judges, in like manner as when a 
man holds an office being indebted to the state, and the 
judges shall bring the parties informed against into court 
according to law, or they shall lose their promotion to the 
Areopagus, for putting down the amendment of the laws. 
Before the assembly any Athenian that pleases shall write ^^' 
out the laws which he proposes, and expose them before the 
statues of the heroes, so that, according to the number of 
the proposed laws, the people may determine what time shall 
be allowed for the law-revisors : and whosoever proposes a 
new law shall write it on a white board and expose it 
before the statues of the heroes every day imtil the assembly 
is held. And the people shall, on the eleventh day of the 
month Hecatombseon, elect five men from the whole body of 
Athenian citizens, to defend the laws proposed to be repealed 
before the law-revisora." 

All these laws have been established for a long period, men ^ ^ ' 
of the jury, and have often proved themselves to be of prac- 
tical advantage, and no man ever questioned their wisdom ; 
at which I am not surprised ; for they command nothing 
which is cruel or oppressive or tyrannical, but, on the 
contrary, prescribe everything to be done in a feir and con- 
stitutional manner. In the first place, they give you the^^' 
power of deciding whether a new law ought to be introduced, 
or whether the established laws are, in your opinion, suffi- 
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oient. Secondly, if you vote for the introduction of a law, 
they do not order it to be passed immediately, but appoint 
the third assembly ; and not even in this have they given 
permission to pass the law, but only to consider on what 
terms you will appoint the session of the law-revisors. In 
that interval they require those who wish to introduce the 
laws to expose them before the statues of the heroes, so that 
whoever pleases may examine them, and, if he discover any- 
thing inexpedient for you, may inform you of it, and oppose 

4.^ , it at his leisure. Not one of all these conditions has the 
defendant Timocrates performed : he neither exposed the law 
to view, nor gave those that liked the opportunity to read 
and oppose it, nor waited for any of the periods prescribed 
in the laws j but when the assembly, in which you voted 
upon the laws, was the eleventh of Hecatombseon, he brought 
in his law upon the twelfth, the very next day, (although it 
was the festival of Saturn, and the council therefore was 
adjourned,) having, in conjunction with persons who mean no 
good to you, contrived that law-revisors should sit under a 

^•7, decree, upon a pretence of the PanathenaesL I will read you 
the decree itself which was passed, to show you that they did 
all these things by arrangement, and none of them by chance. 
Take you the decree, and read it to them. 

THE DEGREE. 

" In the first presidency, to wit, that of the Pandionian 
tribe, on the eleventh day thereof Epicrates moved : In 
order that the sacrifices may be oflfered, that the ways and 
means may be sufficient, and whatever is wanting for the 
Panathensea may be supplied, let the presidents of the Pan- 
dionian tribe impanel law-revisors to-morrow, and let the 
law-revisors be a thousand and one in number, selected from 
those who have taken the oath, and let the council be asso- 
ciated with them in the revision." 
^ ^ , Observe, in the reading of the decree,^ how artfully the 
framer of it, under pretext of financial arrangements and the 
wants of the festival, without adverting to the time prescribed 
by law, puts in a clause for proceeding with the revision 

^* I adhere to the reading of Bekker, notwithstanding that it is 
disapproved by so many commentators. It is a loose way of sayings 
•• Observe bow artfully it appears from the decree that," &c. 



A0AIN8T TIMOCRATES. 9 

to-morrow ; assuredly, from no desire to increase the splen- 
dour of the festival, (for nothing was omitted or unprovided 
for,) but in order that this statute, which is now upon its 
trial, might be passed and become law without any mortal 
having notice or making opposition. Here is the proof. J 7 
When the law-revisors were sitting, no law good or bad was 
brought in by any man concerning the matters specified, the 
ways and means and the Panatheneea ; but concemiug matters 
on which the decree did not require legislation and the laws 
forbid it, Timocrates, the defendant, passed his law without 
the least disturbance. The time named in his decree he held 
to be more binding than the time mentioned in the laws ; 
and, while you were all enjoying a holiday, and though there 
is a law to do no wrong to one another either in public or in 
private at such a period, and to transact no business which 
does not relate to the festival, he did not scruple (as I shall 
show you) to inflict an injury, not upon a chance individual, 
but upon the whole commonwealth. Is it not shameful that 9 c 
a man, who knew the statutes, which you have all just heard, 
to be in force — ^who knew also of another statute declaring 
that no decree, even though it be legal, shall be of greater 
force than a law — should frame and propose to you a law in 
pursuance of a decree, which itself he knew to have been 
illegally moved 1 Is it not cruel, that, when the state has JA 
secured us all against the suffering of wrongs or grievances 
at this period by the institution of a holiday, she should her- 
self have obtained no such security against Timocrates, but 
have suffered on this very holiday the most grievous wrong ? 
For how could a private individual more deeply have injured 
the state, than by overthrowing the laws' by which she is 
governed ? 

That the defendant has done none of the things which he ^> i 
was bound to do, and which the laws require, you may know 
by what I have already said. His oflPence however does not 
consist in this only, that he transgressed the time prescribed 
by the law, and destroyed the possibility of your deliberating 
and considering about these matters, by proceeding with 
his legislation during a holiday; but it consists further in 
this, that he has introduced a statute repugnant to all the 
existing statutes, as I will show you plainly in a few minutes. 
Take and read me first this statute, which expressly forbids 
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the introduction of any repugnant law, and, if such a one be 
introduced, requires that it should be indicted.^ Bead. 

THE LAW. 

3 ) « *^ It shall not be lawful to repeal any of the established laws, 
except at the session of the law-revisors ; and then any 
Athenian that pleases shall be at liberty to repeal a law, pro- 
posing another in its stead. And the committee of council 
shall put the question upon such laws, first upon the esta- 
blished law, whether the people of Athens approve of it or 
not; and afterwards upon the proposed law. And whichever 
the law-revisors shall vote in favour of, that one shall be in 
force. And no one shall be at liberty to propose a law con- 
trary to any of the established laws. And if any one, having 
repealed any of the established laws, pass another in its stead 
not expedient for the people of Athens, or contrary to any of 
the established laws, an indictment shall lie against him, 
according to the statute provided in case of a person pro- 
posing an improper law." 

3^1 You have heard the statute. Among many wise laws 
which the state possesses, there is none, I think, which has 
been framed more admirably than this. Only observe, how 
just, how favourable to the people its provisions are. It 
forbids the introduction of a law contrary to the existing 
laws, without repealing the one first established. Why? 
First, that you may be able to give a just verdict with a safe 

3^, conscience. For if there were two inconsistent laws, and any 

^ The policy of the Athenian lawgiver was not to allow two incon- 
Bistent lawR to remain together in his code; and there was no such 
thing among the Athenians as the repealing of a statute by implication. 
In the multiplicity of our modem Acts of Parliament, it has not 
unfrequerrtly occurred, that an enactment has been passed at variance 
with some previous one, of which it makes no mention, or which, at all 
events, it does not expressly repeaL The rule then is, that, if the 
negative of the first is necessarily implied, the second operates as a 
repeal of the first. For example, where a statute imposed a fine of 
1001. and three months' imprisonment for seducing artificers, and a 
subsequent statute ■ inflicted a penalty of 5002^ and twelve months' 
imprisonment for the same offence, it was decided that the former was 
virtually repealed by the latter. The English courts lean against such 
constructive repeals, and strive, if possible, to reconcile two apparently 
conflicting statutes. If the repugnancy however cannot be got over» 
then the rule prevails, leges poateiiores priores contrarias abrogaiU, 
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parties came to trial before you, either on a public or a 
private question, and each of them claimed the verdict, pro- 
ducing a d liferent law, you could not, of course, decide in 
favour of both ; that is impossible : nor could you decide for 
either one of them with due regard to your oaths; for 
such decision violates the repugnant law, which is equally 
valid with the other. Against such a mischief the legislator Zh» 
provided by this clause. But he had a further motive in it 
He wished to make you guardians of the laws ; for he knew 
that the other safeguards which he has provided for them 
there are various ways of eluding. The public advocates, 
whom you appoint, may be persuaded to hold their tongues. 
He requires the laws to be exposed to view, that all men 
may have notice. It may possibly happen that persons who 
would oppose them remain in ignorance, without some pre- 
vious notice, while persons who pay no attention to the 
subject read them. But, it may be said, every man mayj^i 
indict a law, as I have done now. Yes ; but, if a man gets 
rid of the prosecutor, the state is still cheated. What then is 
the only proper and firm safeguard of the laws ? You, the 
people : for no man can deprive you of the power of judging 
and testing what is right; no man can by deceit or cor- 
ruption persuade you to pass the worse law instead of the 
better. On these accounts, the legislator blocks up all the 3^« 
paths of injustice, checking the evil-disposed, and not letting 
them stir a step. All these wise and righteous enactments 
Timocrates cancelled and expunged, bb far as it lay in his 
power, and introduced a law contrary, I may say, to all the 
existing laws, not reading one in comparison with it, not 
repealing the opposite, not giving you a choice between 
them, not performing any other of the legal requisites. 

That he has become amenable then to the indictment by 3?« 
having brought in a law repugnant to the existing laws, I 
imagine you are all convinced. To show you what sort of a 
law he has introduced, and what sort of laws he has violated, 
the usher shall first read you the defendant's law, and theu 
the others, with which it is inconsistent. Bead. 

THE LAW. 

" In the first presidency, to wit, that of the Pand Ionian tribe, 
on the twelfth day thereof, Timocrates moved : If any of the 
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persons who are indebted to the state has been or shall here- 
after be condemned, pursuant to a law or to a decree, to 
suffer the penalty of imprisonment, it shall be lawful for 
him, or for another person on his behalf, to put in such bail 
for the debt as the people shall approve, to be security for 
payment of the sum which he owed, and the committee of 
council are hereby required to take the Totes of the assembly,^ 

##,when any one wishes to put in bail ; and the person who has 
given bail, if« he pays to the state the money for which he 
gave the bail, shall be released from imprisonment; but if 
neither he nor his bail shall have paid the money in the 
ninth presidency, the party released on bail shall be im- 
prisoned, and the property of the bail shall be confiscated. 
Provided that, in the case of &rmers of the taxes and their 
sureties and the collectors, and lessees of the leasable revenues 
and their sureties, the state shall be at liberty to recover her 
dues according to the established laws. And if any one is 
indebted in the ninth presidency, he shall pay his debt in the 
ninth or tenth presidency of the following year." 

^i» You have heard the law. Pray remember these parts of 
it — first, the words ** if any of the persons who are indebted 
has been or shall hereafter be condemned to sufier imprison- 
ment" — ^next, the clause which excepts from the law the 
farmers of taxes and lessees of the revenue and their sureties. 
The whole statute is contrary to all existing statutes, but 
especially those parts of it, as you will perceive when you 
hear him read. 

Becite the laws to them. Kead. 

THE LAW. 

//I . " Diodes moved : The laws enacted before Euclides^ in the 
time of the democracy, and such as were enacted in the 
Archonship of Euclides and are recorded, shall be in force. 
Those which were enacted after Euclides or shall hereafter be 
enacted shall come into operation from the days on which 
they were respectively passed, except where a time is expressly 
appointed, in whose archonship any law is to commence. 

^ Pabst, hesta^igenf following Reiske and Schafer. But then, instead 
of tuTfuf ris Kadiardvat fio^Krirai, one would rather have expected Srav 6 

' See my article Nt^/uos in the Archaeological Dictionary. 
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And the secretary of the council shall affix his mark to the 
laws which are now established within thirty days ; and for 
the future the secretary for the time being shall immediately 
annex a clause, that the law shall come into operation from 
the day on which it was passed." 

Admirable as were the existing laws, men of the jury, the V^. 
law which has just been read defined (as it were) and con- 
firmed them. For it declares that every one shall come into 
force from the day when it was passed, except where a date is 
expressly mentioned, and then it shall commence from the 
prescribed date. Why so? Because to many statutes a clause 
had been annexed, " that the act should come into operation 
in the archonship succeeding the present." The person 
therefore who afterwards proposed this law which has been 
read, framing it at a later period, thought it not right that 
statutes which themselves contained a postponing clause 
should be carried back to the day of their enactment, and 
made to come in force before their respective authors desired. 
See how contrary to this law is the one which the defendant ^Vt 
has passed. The one declares, that the prescribed date, or 
the day of enactment, shall be the starting point : Timocrates 
inserts a clause, " if any person has been condemned," refer- 
ring to past transactions ; and even this he does not limit, by 
naming any archonship as the term of commencement, but 
has made his law come in force not only before the day of its 
enactment, but before any of us were bom ; for he has taken 
in the whole of the past indefinitely. You ought, Timocrates, 
either never to have framed your law, or to have repealed 
the other; not to have thrown everything into confusion, to 
further your own purposes. 

Bead another law. 

THE LAW. ^<- 

" Nor concerning the disfranchised shall there be any pro- 
posal, for restoration of their franchise, nor concerning those 
who are indebted to the Gods or to the Athenian treasury, for 
remission of their debts or for a composition, unless permis- 
sion has been granted by not less than six thousand Athenians, 
who shall think fit to vote in that behalf by ballot. And 
then it shall be lawful to make a proposal to that effect, iu 
such manner as seems good to the council and the assembly.' 
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41 6 « Here is another law, forbidding any speech concerning dis- 
franchised persons or state-debtors, and any proposal for 
remission of their debts or for composition, unless liberty has 
been granted, and that by the votes of not less than six 
thousand persons. The defendant frames an express clause, 
that, if any debtor has been condemned to imprisonment, he 
shall have his release upon finding persons to be his bail, 
without there having been any proposal or any liberty of 

^«7, speech granted in that behalf. And the law, even when a 
man has obtained permission, does not allow him to proceed 
as he pleases, but in such manner as the council and the 
people approve : Timocrat^s was not content with a simple 
breach of law, in speaking and introducing a bill upon these 
matters without leave, but he went further, and, without 
saying a word upon the subject to the council or the people, 
introduced a law irregularly and clandestinely, after the 
council had broken up, and while the rest of the people were 
taking a holiday on account of the festival. It was your 

y^^business, Timocrates, knowing this law which I have read, if 
you wished to do what was right, first to petition the council 
for an audience, then to bring the matter before the assembly, 
and, in the event of all the Athenians giving it their sanction, 
to draw up and propose your bill ; but even then you should 
have waited the time prescribed by the laws. Proceeding 
thus, even had any one attempted to show that your bill was 
injurious to the state, you would at all events have been 
thought, not to have any sinister design, but to have erred 

Vf, in judgment only. Now; by your clandestinely and hastily 
and illegally, I will not say passing, but foisting your law into 
the statute-book, you have deprived yourself of all excuse ; 
for those are excusable who err unintentionally, not those 
who have nourished evil designs, as you are plainly shown to 
have done. However, I will speak of this presently. Now 
read the next law. 

THE LAW. 

5^' * " If any one petition in the council or in the asserablj'^ upon 
a sentence which has been passed by a court of justice, or by 
the council, or by the assembly, if it be the party amerced 
who petitions before he has paid the fine, an information 
shall lie against him, in the same manner as if any one being 
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indebted to the treasury sits on a jury ; and if another 
person petition on behalf of the party amerced, before he has 
paid the fine, all the property of such person shall be con- 
fiscated ; and if any member of the committee of council 
allow the question to be put for any one, whether for the 
party amerced, or for any other person on his behalf, before 
he has paid the debt, such member shall be disfranchised." 

It would be a tedious thing, men of the jury, if I dwelt 
upon every law to which the defendant's is repugnant ; yet if 
there is any one worth discussion, this one is which he has 
just read. For the author of this law, men of Athens, knew 
your humane and lefiient disposition, and saw that by reason 
of it you had on many occasions before then submitted to 
serious losses. Wishing therefore to leave no excuse for the 
miscarriage of the public interests, he did not choose that 
persons who by legal verdict and judgment had been con- 
victed of misconduct should avail themselves of your good 
nature, and have the advantage of petitioning and suppli- 
cating you in their distress; but positively forbade either the 
party himself or any one else to petition or speak upon such 
a matter, making it imperative to do justice in silence. II 
you were asked now, for which persons you would be more 
likely to do anything, for those who asked a favour, or those 
who gave a command, I am sure you would say, for those 
who asked a favour; for this is the part of kind-hearted men, 
the other that of cowards. Well : all laws command what is 
needful to be done ; petitioners ask it as a favour. If then 
it is forbidden to petition, could it be allowed to introduce a 
law, which implies command 1 I should think not. It would 
be shameful, if, in cases where you have deemed it right to 
abstain even from acts of grace, the purposes of certain 
persons might be accomplished against your will. 

Bead the law next in order. 

THE LAW. 

" Concerning matters upon which there has been a judg- 
ment in a suit or interpleader, or an account rendered, before 
a legal tribimal, whether the proceeding has been private or 
public, and concerning property which the treasury has sold, 
it shall not be lawM for any of the magistrates to bring a 
question into court for trial, or put any question to the vote ; 
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nor shall they permit any accusation to be preferred which 
is forbidden by the laws." 

Timocrates, as if he were drawing a deposition to prove his 
offence, in the very beginning of his law puts a clause con- 
trary to these provisions. The statute cited forbids the re- 
opening of matters which have once been decided by a legal 
tribunal. Timocrates enacts that, if any one has been con- 
demned in pursuance of a law or a decree, the people shall 
deal with the matter in his behalf, so that the decision of the 
tribunal may be repealed, and the amerced party may give 
bail And the statute says, no magistrate shall even put 
a question contrary to these provisions ; whereas Timocrates 
requires the committee of council, if any one puts in bail, 
to present the bail to the assembly,^ and adds tfie words, 
** when any one wishes." 

Eead another law. 

THE LAW. 

" All such judgments and awards as have been given in 
accordance with the laws in the time of the democracy shall 
be valid." 

Timocrates says they shall not; at least in the case of 
those persons who have been condemned to imprisonment. 

Read. 

I 

THE LAW. 

" And all things which have been done under the Thirty, 
and every judgment which has been given either in public 
or in private, shall be null and void." 

Stop. Tell me, what would you all say was the most 
dreadful event you ever heard 1 What would you most 
deprecate the repetition of? Surely, the things that were 
done under the Thirty Tyranta So at least I should imagine. 
And this statute, providing (as it appears to me) against 
such a contingency, declared that everything done in their 
time should be null and void. The defendant pronounces 
the acts of the democracy to be just as illegal as you pro- 

^ /. e. that the bail may be justified ; for which purpose the hrixftpo- 
rovia was required by the statute. See ante, page 12, note 1. Pabst 
takes 4Ti^<pi^€af ii) tho saine sei^se i^early as he took itax^iporov^tw 
before. 
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nonnce the aots of the tyranny to be; at all events, he makes 
them equally inyalid. What then shall we say, men of 
Athens, if we allow this law to be confirmed) That the 
tribunals, which under a democratical govemment are com- 
posed of sworn men, commit the same crimds as those which 
existed under the Thirty? Would not that be shocking? 
Or that they have given righteous verdicts? If so, what 
reason shall we assign for passing a law to rescind their 
judgments? — ^imless one can say, it was an act of madness — 
it is impossible to allege any other reason. 
Head another law. 

THE LAW. 

^^ And it shall not be lawful to propose any statute apply- 
ing to a particular man,- unless the same be applied to all 
Athenians, with the sanction of not less than six thousand 
citizens, who shall so determine by ballot.*'^ 

It allows no law to be proposed unless it be the same for 
all the citizens. Its language is noble and constitutional. 
For, as every one partakes equally in other political advan- 
tages, so in this too the legislator thinks it right to establish 
equality. On whose account the defendant introduced his 
law, you see as well as I do : but besides, he himself confessed 
that he had proposed a law not applying to all, when he 
inserted a clause excepting from the operation of his law 
the farmers of taxes and lessees of the revenue and their sure- 
ties. When there are persons whom you exclude, you cannot 
have proposed the same law for all. Ton can hardly allege 

' Ab the text now stands, the meaning of the law is as follows : — 
Although a privilegivm strictly so called, that is, a law applying to one 
t>r more individuals, is not allowable, there m<iy be a privilegium 
applying to a class, if passed by six thousand citizens voting by ballf t. 
For example, a law could not be passed that Androtion should 7)e 
released on bail; but a law might (with the requisite assent) be 
enacted, that a certain class of persons, to whom Androtion belonged, 
ex.ffr. state debtors under sentence of imprisonment, should be released 
on baiL 

Some commentators however have thought the text to be corrupt. 
(See the Apparatus Criticus.) Petit's reading 4ky fi^ \ln}<l>t(r<m4vwy makes 
it agree with Andocides De Mysteriis, 87. (See the Oration agsjnst 
Aristocntes, VoL iii. page 195.) But who can say whether one or other 
of the orators does not misquote the law f The text, as it stands, better 
fluits the argument of Demosthenes. If Petit's reading be correct, the 
orator^B objeoiion ■caroely applies. 

a 
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this, that of all persons who are coudemned to imprisonmfiDt 
the farmers of taxes are the greatest or most heinous offenders, 
and therefore you excluded them alone from the benefit of 
thQ law. For surely those commit much greater offences, who 
betray any of the public interests, or who ill-use their parents, 
or who enter without pure hands into the market-place ; to 
all of whom the existing laws denounce imprisonment, while 
yours gives them a release. But here again you disclose the 
parties in whose favour you proposed the law : for, because 
their debt occurred, not from a farming of taxes, but from 
peculation, or rather from plunder, therefore, I imagine, you 
did not care about the farmers of the taxes. 

Many other excellent laws might be cited, to all of which 
the defendant's law is repugnant. But perhaps, if I touched 
upon them all, I should be pushed out of the argument, that 
this law is altogether injurious to the state; and you will 
equally consider it indictable, if it be repugnant to only one 
of the existing laws. What course then shall I take 1 I will 
pass by the other laws, and — first noticing one which Timo- 
crates himself formerly passed — I will proceed to that part 
of the accusation, in which I undertake to show that his law, 
if confirmed, will be highly detrimental to the commonwealth. 
Now to have introduced a law contrary to the laws of other 
men, is a grave offence, yet it requires another party for 
accuser ; but for a man to legislate in contradiction to a law 
passed by himself, this makes him his own accuser. That 
jou may see this is the case, he shall read you the very law 
which Timocrates proposed ; and I will be silent. Eead. 

THE LAW. 

" Timocrates moved : — If any Athenians, upon an impeach- 
ment by the council, either now are in prison, or shall here- 
after be put in prison, and their condemnation be not delivered 
to the judges by the secretary of the presidency, pursuant to 
the practice upon impeachments, the Eleven shall bring them 
into court before the judges within thirty days from the day 
on which they received them in custody, if the state of 
public business does not prevent it; otherwise, as soon as 
possible. And any Athenian that pleases, to whom such 
right belongs, may prosecute. And if the party accused be 
convicted, the Heliastic tribunal shall impose such penaltyi 
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corporal^or pecuniary, as they consider him to desenre ; and, 

if sentenced to a pecuniary penalty, he shall be imprisoned 

until he has paid whatsoever sum he was condemned to pay.** 

Do you hear, men of the jury ? Bead them the last words 

M crn.in. 

^^ THE LAW. 

'' And if sentenced to a pecuniary penalty, he shall be im- 
prisoned until he has paid — " 

Enough. Is it possible to propose two more opposite 
enactments than these? — ^that convicted persons shall be 
kept in prison until they have paid, and that the same per- 
sons shall give bail and not be put in prison ? Well : this 
charge is brought against Timoorates by Timocrates, not by 
Diodorus, nor by any other of his countrymen, numerous as 
they are. But what temptation do you think a man could 
resist, or what would he scruple to do for lucre's sake, who has 
thought proper to legislate at variance with himself, when 
variance even with others is prohibited by law ? Such a man, 
as it appears to me, is impudent enough to do anything. As 
therefore the laws command, that malefactors cf other kinds, 
who confess, should be punished without trial ; so, men of 
Athens, when you have caught the defendant playing foul tricks 
with the laws, you ought to find him guilty without allowing 
him to speak or to be heard : for he has confessed his crime 
by proposing this law at variance with the other which he 
passed before. 

That his law is inconsistent with those just cited, and with 
those before mentioned, and, I may almost say, with every 
law of the country, is plain, I imagine, to you all. I wonder, 
indeed, what he can possibly venture to say upon the point. 
He will not be able to show that his law is not contrary to 
the other laws ; nor can he persuade yoii that he overlooked 
it through inexperience, being no politician j for he has been 
seen long ago both framing decrees and introducing laws for 
hire. Nor yet is this course open to him, to confess that the 
thing is a crime and ask for pardon ; for he is shown to have 
proposed his law not unintentionally, not in behalf of the 
unfortunate, not for relations and connexions of his own ; but 
intentionally, and in behalf of persons who had grievously 
injured you, and who were in no way related to him, unless 
he means to say that he regards his hirers as relationsp 

o2 
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I shall now proceed to show, that he has introduced a law 
not suitable or advantageous to the commonwealth. You 
will all agree, I take it, that a law, to be good and useful to the 
multitude, should, in the first place, be framed simply and 
intelligibly to all, and it should be impossible for one man to 
put this construction upon it, and another that ; secondly, 
what is to be done by virtue of the law should be practicable ; 
for, however well drawn, if it prescribed anything impossible, 
it would perform the work of a prayer, not of a law. In 
addition to this, it should plainly appear that it allows no 
indulgence to wrong-doers. If any one thinks it is a feature 
of a popular government for the laws to be mild, let him 
consider to what persons they should be mild ; and, if he 
takes the right view, he will see they should be mild to 
persons about to be tried,. not to persons who have been con- 
victed ; for, in the former case, it is uncertain whether a man 
has not been unjustly calumniated, whereas the latter can no 
longer deny that they are rogues. Of the qualities which I 
have just mentioned, you will see that the law of Timocrates 
does not possess a single one, but exactly the opposite. This 
may be shown in many ways, but most clearly by going 
through the articles of the law itself; for it is not good in 
one part and faulty in another ; but from the beginning, from 
the first syllable to the last, it is framed entirely to your 
prejudice. Take the indictment, and read them the statute 
as far as the first clause. That will be the easiest way for 
me to show, and for you to catch, what 1 mean. 

THE LAW. 

" In the first presidency, to wit, that of the Pandionian 
tribe, on the twelfth day thereof, Aristocles of Myrrhinus, of 
the committee of council, put the question, Timocrates 
moved : If any of the persons who are indebted to the state 
has been or shall hereafter be condemned, pursuant to a law 
or to a decree, to suffer the penalty of imprisonment, it shall 
be lawful for him, or for another person on his behalf, to put 
in such bail^-" 

Stop. You shall read clause by clause by and by. 

This, men of the jury, is about the most shameful of all 
the articles in the statute. I believe no other man, intro- 
ducing a law for the purpose of its being used by his fellow 
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Citizens, would dare to rescind the judgments which have 
been pronounced according to the pre-existing laws. Yet 
Timocrates, the defendant, has done this, impudently and 
without the least disguise ; for he says expressly, " If any 
of the persons who are indebted to the state has been or 
shall hereafter be condemned, pursuant to a law or a decree, 
to suffer the penalty of imprisonment." If he had only 
advised what was proper with respect to future cases, he 
would have done no wrong ; but to introduce a Jaw to rescind 
what a court of justice has decided, and what is definitively 
settled — is not this shameful conduct t As if a man, after 
suffering the defendant's law to be confirmed, were to frame 
another to the effect following : — '' If any persons, having 
become debtors, and having been condemned to the penalty 
of imprisonment, have put in bail according to the law, they 
shall not have the benefit of their bail, nor shall it hereafter 
be lawful to release any person on bail'* No sane man, I 
take it, would do this ; and Timocrates, in doing what he did, 
committed a wrong. He ought, if he deemed the thing good, 
to have proposed his law in reference to the future ; not to 
mix up future offences with past, certain with uncertain, and 
then prescribe the same judgment for all. Is it not shocking 
to award the same measure of justice to persons convicted of 
former crimes against the state, and to persons of whom it is 
not known whether they will ever do anything worthy of trial ? 
You may see in another way, how shamefully he has acted 
in passing a retrospective law, if you will only reflect what it 
is that makes law differ from oligarchy, and how it comes 
about that those who choose to be governed by laws are held 
to foe honest and independent and worthy people, while 
those who live under oligarchies are unmanly and slavish. 
You will find this the true and obvious explanation ; that, 
among people who live in oligarchies, every man has the 
right ^ both to undo what has been done, and to order what 

^ That is, there is no law to prevent him. What the orator says is 
not to be understood (as Sch&fer thinks) of the rulers only. Every 
man has the right, if he can only enforce it. By putting it in this 
way, the orator makes the contrast between oligarchy and democracy 
the more striking. In the former there is no law, and therefore no 
security either for the past or the future. Ck>mpare the argument in 
the Leptinea» Vol iU. fMige 9. 
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he pleases for the future; whereas laws give direction of 
what is necessary for the future, being enacted under the 
persuasion that they will benefit those who live under them. 
And yet Timocrates, legislating in a domocratical state, car- 
ried into his law the iniquity of an oligarchy, and thought 
proper to assume over the past a power greater than that of 
the convicting jurors. 

Nor is his arrogance confined to this. He goes on to say, 
" or if any one shall hereafter be condemned to the penalty 
of imprisonment, it shall be lawful for him, on putting in bail 
as security for payment, to be released." He ought, if he 
regarded imprisonment as a cruel thing, to have enacted, that 
no man who offers bail to you shall be sentenced to imprison- 
ment; not to give him his discharge on bail when he finds 
your sentence of imprisonment already passed, and a bad 
feeling excited against you in the convicted party. He intro- 
duced his law in this ostentatious manner, as if to show that 
he would release people though you had thought fit to im- 
prison them. Does any one think a law beneficial to the 
commonwealth, which is to overrule the judgment of a legal 
tribunal, and which will require persons not on their oaths to 
rescind the verdicts of sworn jurors ? I believe no one dues. 
Well then ; both these consequences, it is plain, are involved 
in the defendant's law ; therefore, if each of you has a regard 
for the constitution, if you think that effect should be given 
to your verdicts upon matters which you have decided upon 
oath, you must repeal a law of this description, and not suffer 
it to receive confirmation now. 

He was not content with invalidating the penal sentences of 
the courts. You will find that even the regulations which he 
himself made in his law, the terms which he imposed upon 
the condemned parties, even these he has not framed simply 
or honestly, but just as a man would do who was most anxious 
to cheat and delude you. Only see how he has drawn them 
up. " Timocrates moved " — ^it says — " If any of the persons 
who are indebted to the state has been or shall hereafter be 
condemned, pursuant to a law or to a decree, to suffer the 
penalty of imprisonment, it shall be lawful for him, or for 
another person on his behalf, to put in such bail as the people 
shall approve, to be security for payment" Mark where he 
jumps to from the court and the sentence. To the people, 



AGAINST TIMOCRATES. 23 

Btealing off the guilty party, and preventing Lis delivery to 
the Eleven. For what magistrate will deliver up the debtor ? 
which of the Eleven will receive him — when this statute 
orders that he shall put in bail before the people, and it is 
impossible that there should be an assembly and a court at 
once on the same day, and it nowhere directs that he shall 
be kept in custody until he has put in bail t What possible 
objection could there be to his inserting this express clause 
— ** and the magistrate shall keep the condemned party in 
custody until he has put in his bail " 1 Was it not a just 
provision ? I am sure you will all say it was. But was it 
contrary to any law? No: it would have been the only 
legal clause in the statute. What was the reason then? 
Only one can be found : his object was, Qot that parties 
whom you condemn should pay the penalty, but that they 
should escape. 

How does it go on after that ? ''He shall put in bail to 
be security for payment of the sum which he owed." Here 
again, he has filched away the decuple of the sacred monies, 
and the half of the public, in all cases where the double is 
given by the law.^ How does he do that ? By saying, in- 
stead of "the penalty," "the sum," and instead of "which 
becomes due," " which he owed." What is the difference ? 
If it had been " he shall put in bail to be security for pay- 
ment of the sum which becomes due," he would have com- 
prehended the laws by virtue of which some of the debts are 
decupled and some doubled ; so that the debtors would have 
been legally compelled both to pay the amount sued for,^ and 
to satisfy the penalties accruing by law. Now however, by 
saying that the bail shall be put in " to be security for pay- 
ment of the sum which he owed," he fixes the payment 
according to the plaint and written charge, upon which the 
party was brought to trial, in which the simple sum which 
a man owed is always inserted. 

Again, after having knocked off so much by the change of 
words, be adds — " and the committee of council are hereby 
required to take the votes of the assembly when any one 

^ See my articles Epihole, Practorea^ TamiaSf &c. in the ArchsBO- 
logical Dictionary. And, for further information, the parts of Boeck's 
Public Economy of Athens there referred to. 

' T6 ycypofifiUvoif, the sum set down in the plaint or written charge. 
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wishes to put in bail;" thinking it right throughout the 
whole of the statute to save the guilty party who has been 
convicted before you. For, by allowing him to put in bail 
when he pleases, he has put it in his power never to pay or go 
to prison. For who won't provide men of straw, and after 
their rejection by you take himself off 1 ^ Should any one 
insist upon his going to prison for not putting in the bail, he 
will assert that he does put them in, and means to put them 
in, and he will produce the defendant's law, which orders that 
he may put in bail when he chooses, and does not say, he 
shall be kept in custody in the meantime, or require him to 
be imprisoned if you reject the bail, but is really a sort of 
preservative to people who wish to do wrong. 

" And the pei^on who has given bail," he says, " if he pays 
to the state the money for which he gave the bail, shall be 
released from imprisonment." Here again he persisted in the 
ai'tifice which I mentioned just now, and did not forget it, 
enacting that the party should be released from imprison- 
ment, not if he paid the penalty which became due, but if 
he paid the money which he owed. 

" But if neither he nor his bail shall have paid the money 
in the ninth presidency, the party released on bail shall be 
imprisoned, and the property of the bail shall be confiscated." 
In this last clause it will manifestly appear that he charges 
himself with injustice. For he forbade imprisonment, not 
because he thought generally that it was a shameful or shock- 
ing thing for any citizen to be imprisoned, but after robbing 
you of the opportunity when you might catch the guilty 
party, he left to you, the injured parties, the name of redress, 
but took away the reality. And he gave a discharge against 
your will to persons who retain your money by force, and all 
but inserted a clause, that it should be lawful for the party 
to commence an action against the jurors who inflicted the 
penalty of imprisonment. 

What, among all the shameful clauses of the statute, is 

1 " Calnmniatorem agere videtur orator. Neque enim liberabitur, 
nisi approbatis a populo vadibus ex lege Timocratis." — Wolf. Assuming 
that, according to the true construction of the statute, bail might be 
offered more than once; still, after failing to justify bail, the party 
would have to go to prison in the meantime, until he found ot^er 

DttU. 
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most deserviDg of indignation, I am aboat to tell yoiu 
Throughout the whole of the law all his provisions are for 
one who has put in bail, but for a person whb has not put in 
any bail either good or bad, and who does not pay you any 
regard whatever, he has prescribed no penalty or punishment, 
but has created the most complete impunity that can be."^ 
For example, the time which he has appointed, the ninth 
presidency, he gives to the person who has put in bail. You 
may see from thib — He proceeds to say, that the property 
of the bail shall be confiscated, if the debt is not paid ; but 
of course there can be no bail of a person who has not put 
them in. And while he has obliged the committee of coimcil, 
who are chosen by lot from the people, to receive the bail 
when any one offers them, he imposes no obligation upon 
the public offenders, but, as if they were benefectors, gives 
them the choice whether they will be punished or not. 

How can there be a law more inexpedient for you or more 
objectionable than this — which, as regards the judgments of 
past time, puts a veto on what you have decided, and, as 
regards those of the future, while it orders sworn jurors to 
inflict penalties, deprives those penalties of their validity; 
and, in addition to this, gives their franchise to debtors who 
do not satisfy their obligations ; in short, exhibits you as 
persons whose oaths, whose assessments, whose verdicts, whose 
punishments, all of whose acts are ineffectual 1 For my part, 
I think that if Critias, he of the Thirty, had introduced the 
law, he would not have framed it in any other manner. 

That the law deranges our whole political system, that it 
overturns everything, and strips the commonwealth of many 
of her honours ; of this too I think you will easily be con- 
vinced. Of course you know that our state often owes her 
safety to her expeditions by land and sea, and you have ere 
now performed many glorious exploits either in rescuing 
people or punishing or mediating. Well : these things you 
can only cany out by means of laws and decrees, imposing 
on some the burthen of contributions, requiring some men 
to take command of ships, some to go on board, others to 

i This objection is more clearly captious than the former one which 
fell under Wolf's animadversion. For surely a man who had never 
offered bail would not have the benefit of the statute of Timooratea. 
but would remain subject to the old law. 
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perform other needful duties. To enforce these obligations, 
you impanel juries and pass sentence of imprisonment upon 
the refractory. ^Only see how this fine fellow's law mars and 
ruins it alL It is written, you know, in his statute, that, *^ if 
any of the persons who are indebted to the state has been or 
shaU hereafter be condemned to suffer the penalty of im- 
prisonment, it shall be lawful for him, upon putting in bail 
as security for payment of the money in the ninth presi- 
dency, to be released from imprisonment." What supplies 
then will there be 1 in what manner will the forces be sent 
off? How shall we levy our monies, if every debtor gives 
bail according to the defendant's law, instead of doing his 
duty 1 We shall say, I suppose, to the Greeks — " we have a 
law of Timocrates : wait for the ninth presidency ; then we 
will start." That's the only thing left. But, should you be 
called upon to arm in your own defence ; think ye that the 
enemy will wait the tricks and subterfuges of the miscreants 
here 1 or that the commonwealth, if she passes laws which 
embarrass her and are contrary to her interests, will be in a 
condition to do aught that she should do ? We may be glad, 
men of Athens, if, with everything going right, and without 
any such law as this, we can get the upper hand of our 
enemies, keep pace with sudden emergencies,^ meet the occa- 
sions of war, and never be behindhand. If it appears that 
you have proposed a law destroying the means by which our 
commonwealth has become respected and honoured among 
all men, do you not deserve to suffer any punishment that 
can be devised ? 

Further, men of Athens, he ruins our finances, both sacred 
and civil. I will show you how. You have a law in force- 
there is not a better existing — ^that those who have in their 
hands any money belonging to the temples or the treasuiy 
shall pay it into the council-chamber, or, if not, the council 
shall get it from them under the statutes which relate to the 
formers of taxes. By ^eans of this law the public revenue 
is administered. Through this the money which is spent 
upon the assemblies, the sacrifices, the council, the cavalry, 
and other things, is provided beforehand. For, as the pro- 

' Tats o^vrntri is differently understood by Auger : " de pouvoir, par 
la promptitude de nos pr^paratifs, arriver toujours k temps et ne paa 
manquer les occasionA." 
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oceds of the taxes are not sufficient for the administration, 
the extras (as we call them) ai*e paid through the fear of this 
law. What then can prevent the whole government being 
overturned, when the income of the taxes is not sufficient for 
the administration, but there is a large deficit, which cannot 
be made up till towards the close of the year, and the council 
and the courts are not authorized to send to prison those Who 
make default in the extras, but they put in bail till the ninth 
presidency ? What shall we do during the eight presidencies 1 
Tell us, Timocrates. Shall we cease to meet and deliberate 
in case of need 9 Then shall we still be living under a free 
government? Shall the courts civil and criminal not sit? 
And what security will there be for people who suffer wrong ? 
Shall the council not attend to transact their constitutional 
business 1 And what remains for us but dissolution of the 
government ? But perhaps we are to do these things without 
pay. Would it not be monstrous that, through a law which 
you have been paid to propose, the assembly and the council 
and the courts should be unpaid 1 Surely, Timocrates, you 
ought to have inserted the clause which you did with respect 
to the farmers of taxes and their sureties, that the state dues 
should be recovered according to the existing laws, and, if in 
any other law or decree it is provided that ^e debts of any 
persons may be recovered in the same manner as those of the 
formers of taxes, that the debts of such persons also should 
be recovered according to the existing laws. Now however, 
carefully avoiding the laws of the tax-&rmers, because the 
decree of Euctemon has ordered that we may levy upon 
judgment-debtors according to those laws, for this reason he 
did not insert the clause which I refer to. And in such way, 
by abolishing the existing pimishment of defaulters to the 
treasury, and not substituting another, he destroys every- 
thing, the popular assembly, the cavalry, the council, our 
sacred and our civil revenue : in return for which, if you are 
wise, men of Athens, you will inflict upon him such penalty 
as he deserves, and make him an example to othei's not to 
propose similar statutes. 

Not only does he disable the courts to enforce their penal 
sentences; he goes further; he gi^ws impunity to public 
offenders, he ruins our military enterprises, he overturns our 
financial system, he has by his law come to the rescue ol 
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malefaotors, persons who strike their fathers and desert the 
army ; for he abolishes the punishments which by the lawa 
now in force are imposed. The laws enacted by Solou, a 
legislator nothing Hke the defendant, declare that, if a man 
be convicted of theft and sentence of death be not passed, a 
cumulative penalty of imprisonment shall be imposed on 
him, and, if any one, having been convicted of ill-treating his 
parents, enter the market-place, he shall be imprisoned, and 
if a man has been fined for desertion, and assumes any of 
the privileges enjoyed by ordinary citizens, he also shall be 
imprisoned. Timocrates creates an impunity for all such 
persons ; for by the putting in of bail he takes away impri- 
sonment. It appears to me therefore— it may seem some- 
what coarse, what I am about to say, yet I am resolved to 
speak it out — ^he ought for this very reason to be sentenced to 
death, that he may pass his law for the wicked in Hades, and 
allow us who live upon earth to enjoy these righteous and 
holy laws. 

Bead these statutes. 

The laws concerning theft : 

The laws concerning ill-treatment of parents : 

The laws concerning desertion : 

' " If a man has recovered the article which he has lost, the 
thief shall be condemned to pay the double value ; if not, to 
pay tenfold, besides the cumulative penalty ; and he shall be 
kept in the stocks five days and as many nights, if the 

i Heliastic tribunal shall have imposed such sentence. And 
any person who likes may propose the additional penalty, 
when the question of a penal sentence is before the court. 

/'And if any one is taken off in custody after conviction for 

/ ill-treatment of parents, or for desertion. Tor for entering 
where he has no business to enter after notice of exclusion 
from legal privileges, the Eleven shall put him in prison and 

\ shall bring him before the Heliastic tribunal ; and any one 
that pleases, to whom such right belongs, may prosecute; 
and if the party accused be convicted, the Heliastic tribunal 
shall determine what penalty, corporal or pecuniary, he shall 
suffer; and if he be sentenced to a^ecuniary penalty, he 
shall be imprisoned unlil he has paid.^ 
Solon and Timocrates resemble each other as legislators^ 



A0AIN8T TIMOCBATES. 89 

don't they, men of Athens) The one improves both the 
living and the unborn. The other shows to people who have 
done evil a way to escape punishment, procures a license for 
knaveiy as well for the unborn as for the living, gives in- 
demnity and security to the bad of every age. What punish- 
ment then can meet your case ? what sentence can be severe 
enough, when — I pass by other matters — ^you destroy the 
protectors of old age, who compel children to maintain their 
parents while they are alive, and secure to them the cus- 
tomary honours after death ? How can one help regarding 
you «as the vilest of mankind, when, you abominable fellow, 
it is shown that you set more value upon thieves and rogues 
and deserters than upon your country, and on this account 
propose laws to our prejudice ? 

I will now reckon up how I have performed what in the 
beginning of my speech I promised. I said that I would 
prove him to be in every way amenable to the indictment ; 
first, as legislating in a manner forbidden by the laws; 
secondly, as having &amed enactments repugnant to the 
existing laws; and thirdly, for framing such as are in- 
jurious to the state. Well. You heard the laws, and what 
they require a man proposing a new law to do ; and again, 
I showed you that the defendant did not comply with any of 
their requisitions. Further, you heard the statutes, to which 
the defendant's is shown to be repugnant ; and you know 
that he has passed this before repealing them. That his 
statute is not a desirable one, you have undoubtedly heard ; 
for I have just concluded that part of the argument. In 
every way therefore it is plain that he has done wrong, in 
everything has he been reckless and unscrupulous. Indeed 
it seems to me that, had there been anything else prohibited 
by the existing hy^ besides what I have mentioned, he 
would have done that likewise. 

That he framed this statute with evil design, that he com- 
mitted this offence deliberately and not by error of judgment, 
is evident in many ways, and especially from his law being 
of the same character from the beginning to the end ; for 
not even against his will did he propose anything good or 
likely to benefit you. Can it be otherwise than proper then 
to detest and punish a man, who cared not for the wrongs of 
the people, but proposed laws in favour of men who had 
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done the wrong and intend to do it again ? I am astonished 
at his impudence, men of the jury, on this account; that, 
when he himself held office with Androtion, he never felt 
this compassion for the many, who were exhausted in paying 
taxes out of their property, but when Androtion had to pay 
the money which he had long ago filched from the state, as 
well the sacred as the public money, then he proposed hip 
law to deprive you both of the public and the sacred {mm, 
the double in the one case, the decuple in the other. And 
thus has a man behaved himself to the mass of the people, 
who will presently say that he proposed this law on the 
people's behalf. It seems to me, there is no punishment too 
severe for one, who considers that, if an overseer of the 
market or an overseer of the streets or a district judge ^ has 
been convicted of peculation at his audit — a man in humble 
circumstances, unacquainted with public business, of little 
experience, who has served an office to which he was chosen, 
by lot — he ought to pay tenfold ; and who proposes no law for 
the relief of such persons ; but if wealthy men, chosen as 
ambassadors by the popular assembly, have embezzled large 
sums of money, both public and sacred, and kept them for 
a long time in their hands, studiously contrives that they 
shall escape every punishment which either laws or decrees 
ordain. Timocrates himself will hardly say that he is as 
good a legislator as Solon. Now Solon, men of the jury, did 
not contrive that people of this kind should play their tricks 
with impunity, but that they should either abstain from 

* The *Ayopcuf6fwt, Overseers of the Market, were ten in number, one 
being chosen by lot from each tribe. Five served in the city, five in the 
Pii*8eus. Their duties were to keep the market-place in order and 
repair, to attend it during the hours of business, to inspect the goods 
offered for sale (except com, which was under the care of the Stro- 
<p6\aK€s)f to see that the regulations in regard to prices, weights and 
measures, &c. were duly observed, and to prevent cheating and unfair 
dealing. For any breach of the market laws, they had power to inflict 
punishment instanter, by fining a citizen, or by stripes in the case of a 
foreigner or a slave. They carried a whip as a badge of their authority. 
They received the toll {^€vuc6p r4?uts) which foreigners had to pay for 
the use of the market. 

The *Aarvy6fAoif Overseers of the Streets, were also ten in numbbr, and 
elected in the same manner as the *Ayop<xp6fxoi, Their business was to 
keep the streets clean and safe, and to prevent disorder and disturbance. 

As to the District Judges, see Appendix L to this volume. 
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doing wrong or suffer condign punishment; and he intro- 
duced a law, that, if a man stole anything in the daytime of 
greater yalue than fifty drachms, he might be taken off to 
the Eleven, and, if he stole anything by night, it should be 
lawful to kill or wound him in pursuit or take him off to the 
Eleven, at the optiqn of the party. And a person convicted 
of crimes for which arrest was allowed coidd not give bail 
and refund his thefts, but was to suffer capital punishment. 
And if a man filched a cloak or an oil-cruet or the most 
trifling article from the Lyceum or the Academy or Cyno- 
sarges, or any of the utensils firom the gymnasia or the ports, 
above the value of ten drachms, he enacted that such person 
should be punished with death ; and that, if any one were 
convicted of theft in a private action, he might pay double 
the assessed value, but it should be lawful for the court, in 
addition to the pecuniary damages, to inflict on the thief the 
penalty of imprisonment for five days and as many nights, 
so that all men might see him in custody. (You heard those 
laws just now.) For Solon's opinion was, that a person 
guilty of such turpitude ought not to be let off upon pay- 
ment simply of what he had stolen ; because thieves would 
be very numerous, if they could keep their plunder when not 
found out, and being found out had only to refund it ; and 
therefore he thought that a thief should pay double the 
value of the thing stolen, and, in addition to that penalty, 
should be imprisoned and live in disgrace for the rest of his 
life. Such was not the view of Timocrates however. He con- 
trived that people should pay the simple sum where they ought 
to pay the double, and that there should be no penalty in 
addition. And he was not content with doing this injustice in 
respect to the future, but he even discharged persons who had 
been already sentenced for their misdeeds. I always imagined 
that a legislator was to make provision for the future, with 
respect to the conduct of people and the regulation of affairs 
atid the ordinances of the penal code. This is the way to pass 
laws applying impartially to all citizens : to frame statutes 
about past events, is not to legislate, but to save the criminals. 
Mark how I prove the truth of my statement. If Euctemon 
bad been convicted upon the indictment for an illegal decree, 
Timocrates would not have proposed this law, nor would the 
state have required this law, but they would have been con- 
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tent, after plundering the state, to let everything else aloua 
Now, as he was acquitted, he thinks that your resolution and 
the verdict of the court and the rest of the laws ought to be 
set aside, while his own law and his own authority are esta- 
blished. But, Timocrates, our existing laws, which are in 
force, give the control of everything to ,the jurors, and em- 
power them, after hearing the case, to deal more or less 
rigorously with the offender according to the character (in 
their opinion) of his offence. For, when the expression 
occurs — " what penalty, corporal or pecuniary, is to be im- 
posed" — the assessment of it is vested in the jury. You 
take away corporal punishment, by remitting imprisonment ; 
and in &vour of what persons? Committers of theft and 
sacrilege, strikers of their parents, homicides, deserters and 
poltroons : all of whom you preserve by your law. Surely 
a man who, legislating in a democracy, passes laws not for 
the benefit of religion or the people, but in favour of such 
persons as I have just mentioned, deserves the extremity of 
penal rigour. He can't say that such persons ought not to 
be, and that the laws do not make them, amenable to the 
severest punishment, or that these men, in whose behalf he 
has proposed his law, are not guilty of theft and sacrilege — 
men who have pillaged sacred property, keeping it in their 
possession instead of refunding it, (the tenths, I mean, of 
Pallas and the fiftieths of the other Gods,) and who have 
embezzled the public monies which belonged to the state. 
This sacrilege herein differs from others, that they never 
even brought the money into the Acropolis, as they ought to 
have done. By Olympian Jupiter! I believe, men of the 
jury, that this overweening insolence did not come upon 
Androtion by accident, but was a visitation of the Goddess, 
in order that, as those who mutilated the Victory ^ perished 
by their own hands, so these men might perish by litigating 
among themselves, and either pay the money tenfold accord- 
ing to the laws, or be thrown into prison. 

A point just occurred to me while I was speaking on these 
matters, which is really striking and important. You shall 
hear it The defendant, men of the juiy, framed a clause, 
that the farmers of taxes, if they did not pay their debts, 

^ Those who cut off the extremities, i.e. the feet» wings, && of the 
goldea statue of Victory in the temple of Pallas in the Acropolis. 
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should be proceeded against according t3 the former laws, 
which condemn both to imprisonment and double payment 
men who were likely, by having made a bad bargain, to 
injure the state unintentionally ; while he took away im- 
prisonment in favour of persons who commit robbery upon 
the state and sacrilege against the Goddess. If you mean to 
say, Timocrates, that the crime of the latter is (in your 
opinion) less serious than that of the former, you must 
acknowledge yourself to be a madman ; if you believe the 
Litter to be, as they are, the more culpable, and yet release 
them and not the others, is it not plain that you have sold 
your services to them for a bribe 1 

It is worth while mentioning, how much you, men of the 
jury, surpass the orators in magnanimity. You do not 
repeal the severe enactments passed against the multitude — 
against such, for example, as receive pay from both sides, or 
take part in the assembly, or sit on juries, while they are in- 
debted to the state, or do anything else which the laws prohibit, 
although you know that whoever did anything of that sort 
would do it from poverty; nor do you pass laws to give people 
the means of doing wrong, but, on the contrary, to deprive them 
of the means ; whereas these men bring in bills to extricate 
from punishment miscreants of the vilest description. Then 
they sneer at you in their private conversation, as if they them- 
selves were men of worth and honour, when, in fact, their 
behaviour is that of base and ungrateful servants. Just as 
servants who have been made free are not grateful for it to 
their masters, but hate them above all men, because they 
know of their having been in servitude ; so these orators, 
men of the jury, are not content with having been raised 
from poverty to wealth by their political career, but they 
even insult the people, because the people know how each of 
them used to live in their younger and humbler days. 

But, I suppose, it would have been a shocking thing for 
Androtion or Glaucetes or Melanopus, to be thrown into 
prison. A fine idea ! It would be far more shocking, men 
nf the jury, for the commonwealth, when she is wronged and 
outraged, not to obtain satisfaction both for the Goddess and 
Uerself. As for Androtion, is not imprisonment his paternal 
heritage ? Wliy, you know yourselves that his £Ekther spent 
many quinquennial periods in prison, and ran away at last. 

VOU IV. D 
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without being discharged. But for the practices of his youtti 
perhaps. Why, for these he deserves a prison quite as much 
as for his thefts. Or because he entered the market-place 
when he had no right, and took respectable people from it to 
prison of his own authority. But it's a terrible thing for- 
sooth, that Melanopus should be in bondage. I won't speak a 
word against his father, though I might say a good deal about 
certain thieveries. For all that I have to say, let the father 
be as excellent a man as Timocrates would make him out. 
But if Melanopus, notwithstanding he had so good a parent, 
was himself a rogue and a thief ; if he was adjudged to be a 
•traitor and paid a fine of three talents ; if the court found 
him guilty of theft when he had been their colleague, and he 
had to pay tenfold ; if he betrayed his duty on an embassy 
to Egypt, and defrauded his own brother ; ought he not to 
be imprisoned all the more, for being what he is when he had 
so good a father ? It seems to me that, if Laches was really 
a good man and a patriot, he would himself have put his son 
in bondage for being what he is, and involving him in such 
foul disgrace. Let us pass him by, and look at Glaucetes. 
Is not he the man who deserted to Decelea, and sallied from 
thence to overrun and plunder the country 1 Why, you all 
know what I say. — Is he not the man who paid to the Spartan 
governoi* there the exact tenth of all the plunder that he took 
from you, your wives and children, and of everything else that 
he got 1 — who, after you had elected him your ambassador, 
abstracted from the Goddess here the tithe of the spoil taken 
from your enemies ? — who, since that, when he was treasurer 
in the Acropolis, has stolen from it those monuments of 
victory which our commonwealth took from the barbarians, 
the silver-footed throne and the scymitar of Mardonius, 
which was worth three hundred darics 1 Why, these things 
are so notorious that everybody knows them. And is he not 
a brutal fellow in other respects ? There is no man so brutal. 
Then would it be right to spare any of them, and for their 
salces to overlook the tenths of the Goddess, or the double 
which belongs to the state ; or should you leave unpunishea 
the man who is endeavouring to save them ] And what will 
prevent all people being rogues, men of the jury, if they get 
more by it 1 Nothing that I can see. 

Don't then yourselves encourage, but punish them. Don't 
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let them grumble at being put in prison when they keep 
your money, but bring them under the laws. Even those 
who are convicted of being aliens do not grumble at their 
sojourn in this lodging^ till after the trial for false testimony, 
but remain there, and do not expect to go about on giving 
baiL For the state thought proper to distrust them, and 
considered that she ought not to be cheated out of punish- 
ment by their putting in bail, but that they ought to remain 
where many citizens have stayed before. People have been 
imprisoned ere now both for debt and upon judgments, 
and yet they have^submitted. It is perhaps an unpleasant 
thing to mention any of them by name, yet it is necessary to 
compare them with these men. I will pass by those before 
the archonship of Euclides, and the very ancient cases. All 
these persons however, at the respective times when they 
lived, notwithstanding their high previous reputation, met with 
great severity from the people for their subsequent offences ; 
because the state considered, that they ought not to be honest 
for a time and knaves afterwards, but honest always in regard 
to the public property ; and persons like them were deemed 
to have been honest in time- past not naturally, but by design, 
with a view to obtain confidence. But after the archonship 
of Euclides, men of the jury — in the first place, yon all 
remember that Thrasybulus^ of Colyttus was twice im- 
prisoned, and both times sentenced in the assembly ; though 
he was one of the men from Piraeus and from Phyle.^ Secondly, 
Philepsius of Lampra. Thirdly, Agyrrhius of Colyttus, a 
good man, and a friend of the people, who had shown great 
zeal for your interests ; and yet even he considered, that the 
laws ought to be as operative against himself as against the 
humble, and he was in this lodging for many years, until he 
paid the public money which it was found he had in his 
hands ; and Callistratus, though a man of influence, and his 

1 The Prison. " Erat ergo, quod videtur ex hoc loco colligi posse, 
career in foro, ut velut digito demonstrari posset." Reiske. It was 
called oXietifM hj a euphemism, as Photius tells us : rd fih 8itr^/ia Kiytiy 
wSiffi rots ira\cudls ippoyrU ^y, fidJuara H^ ro7s 'Adriycdois' Hth «cai t6 Sco'ttw- 
n/ioioy olKfifJta iKii\ovy, xal r6v Hi^fiioy Koivdv, rhs bh *Epivy6a5 atfiyhs Bfds, 
We may compare perhaps the use of the French word Concierge, 

s This was not the great Thrasybulus, the liberator of Athens, who 
belonged to the township of Stiria, though evidently one of his party. 

s See Vol. ill. page 8, note. 

d2 
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nephew, did not propose laws in his feivour. And Myron ides, 
the son of Archinus, who seized Phyle, and to whom, next to 
the Gods, the return of the popular party was chiefly owing, 
and who had performed many other noble acts of statesman- 
ship, and had many times been general. Nevertheless, all 
these men submitted to the laws. And the treasurers, iu 
whose time the Opisthodomus was burned, both those of 
Pallas and those of the other deities, were in this lodging until 
their trial took placa And the persons suspected of mis- 
feasance regarding the com ; and many othera, men of the 
jury, all better people than Androtion. Then waa it right 
that the old established laws should be in operation for those 
persons — ^that they should have suffered punishment accord- 
ing to the existing laws — and that a new statute should be 
passed for the sake of Androtion and Glauoetes and Melanopns, 
for persons who have been convicted, who have been sentenced 
by verdict according to the established laws, and found to 
have had in their hands moneys belonging to the Gods and 
the state? And will not the commonwealth become ridi- 
culous, if she Is seen passing a law to save persons guilty of 
sacrilege 1 I should think so. Do not then allow yourselves 
or the commonwealth to be insulted. Remember, that not 
very long ago, in the archonship of Evander, you put to 
death Eudemus of Cydathenseum, who was judged to have 
proposed an improper law ; and you were very near putting 
to death Philip, the son of Philip the shipowner, and, when he 
himself asked for a large fine in mitigation of his sentence, 
you were within a few votes of disfranchising him.^ Bear 
this in mind, and show the same spirit now against the 
defendant ; considering also, what injury Timocrates himself 
would have done you, if he had been your ambassador alone. 
[ believe there is nothing that he would have refrained from. 
You see his disposition ; for the law, which he has dared to 
propose, shows the character of the man. 

I wish to tell you, men of the jury, how they legislate 
among the Locrians. You will be none the worse for haviug 
heard an example, especially one of a commonwealth governed 
by good laws. There they consider it right to abide by their 
old established laws, to preserve hereditary institutions, and 

^ Pabst adopts the reading of irifnlicraTc, preferred by Scb'afer, whose 
reasoning (in the Apparatus Criticas) does not quite convince me. 
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not to legislate for the grfttification of caprice, or for the 
escape of crime ; and so far do they carry this, that, if any one 
wiBhes to enact a new statute, he proposes it with his neck in 
a noose, and if the statute is judged to he good and useful, 
the proposer goes away alive, but, if not, the noose is drawn 
and he dies. In fitct, they do not venture to pass new laws, 
but strictly obey the old established ones. It is said, men of 
the jury, that in a long period of years they had only one 
new statute passed. It was this : there being a law, that, 
if any one knocked out the eye of another, he should lose his 
own, without any pecuniary penalty, a man having an enemy 
with only one eye threatened to knock it out. The one-eyed 
man, alarmed at this threat, and thinking that his life would 
not be worth having after such a misfortune, ventured (they 
say) to introduce a law, that, whoever knocked out the eye of 
a one-eyed man, should lose both his own, so that both should 
suffer the same affliction. And this (they say) is the only 
law wtdch the Locrians enacted in more than two hundred 
years. But our orators, men of the jury, are almost every 
month passing laws for their own advantage ; and though 
they, when in office, take private citizens off to prison, they 
do not choose the same measure of justice to be applied to 
themselves. The laws of Solon, which our ancestors passed, 
and which have so long since undergone probation, they 
repeal of their own authority ; their own laws, proposed by 
them for the detriment of the commonwealth, you are bound 
(they think) to adopt. If you don't punish them then, the 
mass of the people will, before it's very long, become the 
slaves of these monsters. Be assured, men of the jury, that, 
if you show a determined resentment, they will not misbehave 
themselves so grossly ; if you do not, you'll have a pretty lot 
of these rascals who insult you under the pretence of zeal in 
your service. 

That I may speak also of that law, men of the jury, which 
I hear the defendant means to quote for a precedent, and to 
say that he has proposed his own in conformity with it — in 
which there are the words, — "Nor will I put any Athenian 
in bondage, who offers three sureties of the same class, unless 
where a man has been convicted of conspiracy to betray the 
commonwealth or put down the democracy, or where a 
farmer of taxes or a surety or collector commits defELult." 
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I beg you to hear my reply to this. I will say nothing about 
Androtion taking people to prison and putting them in bonds 
notwithstanding this law; but I will show you to what 
persons the law is applicable. Observe then, men of the jury ; 
this law was meant not for persons who have had their trial 
and sentence, but for the untried, lest by their being im- 
prisoned they should be crippled in their means of defence, 
or even unprepared for it altogether. Timocrates will try to 
make out, that a provision meant for the untried was intended 
for all. I will show you how you may convince yourselves 
of the truth of my statement. In the first place, men of the 
jury, it would not have been lawful for you to determine, 
what penalty, corporal or pecuniary, a man should suffer 
(for in the expression "corporal penalty" is included im- 
prisonment ; therefore you could not have sentenced to 
imprisonment) ; ' and again, with regard to those offenders 
against whom information or arrest is allowed, there would 
not have been inserted this clause in the statutes, " And the 
Eleven shall put in the stocks the party who has been in- 
formed against or arrested," had it not been lawful to put in 
bondage other persons besides those who have conspired to 
betray the commonwealth or put down the democracy, and 
besides farmers of the taxes who are defaulters. These facts 
must be taken as proofs that impiisonment is lawful ; were 
it otherwise, your penal sentences would have been wholly 
null and void. Besides, men of the jury, this formula, 
" Nor will I put any Athenian in bondage," is not of itself a 
law, but is. a clause in the oath of the councillors, to prevent 
the oratora in the council from combining together, and 
moving to imprison any of the citizens. To put it then out 
of the council's power to inflict imprisonment, Solon inserted 
this in the oath of the councillors, but not in yours ; for he 
considered that a court of justice should have control over 
everything, and that whatever punishment it imposed should 
be imdergone by the convicted party. He shall read you 
for this very purpose the oath of the Heliasts. Bead. 

THE OATH OF THE HELIASTS. 

*'I will vote according to the laws and decrees of the 
Athenian people and council of five hundred, and I will not 
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vote to establish a tyrant or an oligarchy ; and if any one 
attempt to put down the Athenian democracy, or speak or 
put any question in opposition thereto/ I will not allow it. 
Nor will I sanction any cancelling of private debts or redis- 
tribution of Athenian land or houses; nor will I bring back 
those in exile or under sentence of death ; nor will I expel 
those who are here resident contrary to the established laws 
and decrees of the Athenian people and council ; nor will I 
permit any one else to do the like. Nor will I appoint any 
man to an ofl&ce,^ so that he may hold it while accountable 
for another office, whether that of the nine Archons, or of the 
Hieromnemon, or any to which the election takes place on this 
day together with the nine Archons, or that of herald, ambas- 
sador, or member of congress.^ Nor will I permit the same 
man to hold the same office twice, or the same man to hold 
two offices in the same year ; nor will I accept bribes for 
performing my Heliastic duty ; nor shall any other man or 
woman accept a bribe on my account, with my knowledge, 
by any trick or contrivance whatsoever. And I am iiot less 
than thirty years of age. And I will hear both the accuser 
and the defendant alike, and I will decide strictly upon the 
question of the suit. — And he * shall call to witness Jupiter, 
Neptune, and Ceres ; and shall pray that destruction may fall 
upon himself and his house, if he transgress any part of this 
oath, and for blessings and prosperity if he observe it." 

You don't find here, men of the jury — *' Nor will I put any 
Athenian in bondage ; " for the courts of justice decide all 

1 Tlapii ravra — "Th ^Inj^la/MTa Bubaudit Matthise. Mihi significaie 
videtur r^v froXirtlay, statum popularem'* — SchUfer. And so Pabst— 
*' Wenn irgend ein Athener die Volksherrschaft unisturzen will, oder 
gegen dieselbe Bpricht," &c. And Schomann (Att. Proc. p. 129) : " Wenn 
einer die Volksherrschaft antastet, oder dagegen redet," &c. 

' The judicial tribunals did not elect to any magisterial office, but 
the persons elected were brought before them for their So/ciyuaar/a, or 
probation. See Schomann, 1. c. and the Archaeological Dictionary, 
title Dodmctsia. 

^ ft. e. an Athenian member of the congress of allies, held at Athens 
after the formation of the confederacy of B. c. 877. See the Archaeo- 
logical Dictionary, title Synedri. 

* Following the reading of iirofiy^vai, preferred by Bekker and 
Schafer, who thinks that the clause belongs to a statute prescribing the 
oath. The whole extract seems to have come down to us in an im- 
perfect state, as the reader can hardlj^ fail to perceiye. 
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questions that are brought to trial, and they are empowered 
to pass sentence of imprisonment, or any other sentence that 
they please. 

That it is lawful then for you to pass sentence of imprison- 
ment, I show in this way : that to nullify judicial decisions 
is an act of wickedness and impiety and a subversion of the 
democracy, I think all men will agree. For our state, men 
of the jury, is governed by laws and decrees. If then what 
has been decreed by verdict may be rescinded by a new law, 
where is the thing to end 9 Can we call this properly law, 
or not rather lawlessness ? And ought not a legislator of this 
sort to be visited with the heaviest displeasure ? The severest, 
in my opinion, not merely for having proposed such a law, 
but because he shows a road to others, both for the abolition 
of our tribimals, and the restoration of exiles, and everything 
else that is most dreadful. For if the defendant, who has 
proposed such a law, is to get off with impunity, what, men 
of the jury, prevents a second person starting up and sub- 
verting by a new law some other main bulwark of the state 1 
Nothing that I can see. I am told that in former times the 
democracy was put down, by first putting down the indict- 
ments for illeg^ measures and destroying the authority of 
the tribunals. It may be objected perhaps, that I am talk- 
ing about subversion of the democracy under different circum- 
stances from what then existed, I reply, men of the jury, 
that no man ought ever to sow the seed of such things in the 
commonwealth, although it may not spring up yet awhile, 
but whoever attempts to say or do anything of the kind should 
be punished. 

That he attempted also to injure you by craft, it is well you 
should be informed. He saw that all men at all times, poli- 
ticians as well as private persons, regarded the laws as the 
source of blessings to the country; he looked then for a 
means, how he could destroy them without being discovered, 
or, in case he were found out, avoid the appearance of having 
done anything shocking or shamefuL He devised the plan 
which he has adopted, of putting down the laws by a 
law, so that his misdeeds may have the name of salutary 
measures. For the laws which preserve the commonwealth, 
and this of the defendant, which has nothing in common with 
them, equally bear the tiUo of law. He knew that you 
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would highly approve of the philanthropic name ; that the 
working would turn out very differently, did not trouble him.^ 
For» by heavens ! would any committee-man or president ever 
have put to the vote a single clause of this lawl None 
would, I believe. How then did he slip into it 1 He gave 
the name of law to his mischievous acts. For they don't 
injure you in simplicity or by accident, but purposely and 
deliberately ; and not these men only, but many of your 
politicians, who will come forward by and by and ajssist 
Timocrates in his defence, assuredly from no desire to favour 
him — that is not very likely — but because each thinks the 
law is for his own advantage. As these men then support 
one another against you, so ought you to support yourselves. 
A man was asking him why he had framed these enactments, 
and urging the perilous nature of the contest which he had 
undertaken. The speaker, he said, was mad ; for Androtion 
would come to his help, and had got up at his leisure such 
arguments upon every point, that he was quite sure no harm 
could come to him from that indictment I am astonished 
at the impudence both of Timocrates and Androtion, the one 
for coming forward, the other for calling him to assist in the 
defence. For surely it will be a clear proof to you, that he 
proposed his law for this man's sake, and not the same law 
for all. However, it is better that you should hear a little 
about Androtion's political acts, especially those in which the 
defendant has taken a part, and for which you ought to detest 
him as much as the other. I shall not mention anything 
that you have heard, unless indeed there were some present 
at Euctemon's trial. 

And first let us inquire into that upon which he most 
prides himself — ^his collection of the moneys, which he levied 
from you all in conjunction with this worthy person. He 
accused Euctemon of retaining your taxes in his hands, and 
undertaking to prove his charge or pay the money out of his 
own pocket, upon this pretence he got a decree deposing an 

> Auger: "II ne songe en coDBequence qu'^ Tagr^ment du noxn 
auquel vous dtes sur-tout attaches, et R'embarrasse peu que dans Tusage 
on voie parottre des effets tout contraires." 

Pabst : " Er erkannte, dass Ihr auf die Menschenfreundlichkeit dea 
Namens Oewicht leget, und setzte sich dariiber hinweg, dass aus dor 
Erfahrung aich das Qegentheil ergoben wttrde." 



42 THE ORATIONS OP DEMOSTHENES. 

officer elected by lot,^ and so crept into the collection. At 
the same time, on the plea of ill health, he proposed the 
appointment of the defendant, " to help him " (as he said) 
" in managing the business." He harangued you upon the 
occasion, saying that you had the choice of three courses, 
either to break up your sacred vessels, or to have a new pro- 
perty tax, or to levy the arrears from those who had not 
paid ; and, as you naturally preferred to levy the arrears, 
and as he had won you over by his promises, and had a 
license under the peculiar circumstances, he did not choose 
to act in this matter under the existing laws, or (if he thought 
them insufficient) to pass new ones, but moved illegal and 
shameful decrees in the assembly, by means of which he 
made jobs for his private benefit, using the defendant as the 
instrument of his gains. And with the defendant's assist- 
ance he has largely plundered you, having a clause in the 
decree that the £leven and the receivers and officers should 
accompany him. Attended by them, he led the way to your 
houses. And you, Timocrates, went with him, you alone of 
all his ten colleagues. Don't understand me to say, that pay- 
ment ought not to have been required from the defaulters. 
It ought : but how 1 As the law prescribes, for the good of 
the people at large : that accords with the principles of 
democracy. You have not been so mudi benefited, Athe- 
nians, by the receipt of the five talents which these men then 
collected, as you have been injured by the introduction of 
such practices into the government. If you will only inquire 
why people would rather live under a democracy than under 
an oligarchy, you will find the most obvious reason to be 
this, that everything is milder under a democracy. That 
these men did things far more shameful and outrageous than 
any oligarchy in the world, I need not mention : but let me 
ask — When have the most shameful things been done in our 
commonwealth 1 I am sure you will say, in the time of the 
Thirty. Yet then, we are told, no one was deprived of safety, 
who could conceal himself at home ; but the Thirty are re- 
proached specially for this, that they took people unlawfully 
to prison from the market-place. These persons went far 
beyond them in atrocity ; for, being statesmen in a popular 
government, they converted every private house into a prison^ 
^ See the speech against Androtion, YoL ill. page 16i, 
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taking to your houses the Eleven. What think ye of this, 
men of the jury, that a poor man, or even a rich one who 
had been at great expense and perhaps for some reason or 
other was out of cash, should not only be afraid to enter the 
market-place, but deem it unsafe even to stay at home, and 
that Androtion should be the cause of this, Androtion, who, 
on account of his life and conduct, is forbidden to sue for 
justice on his own behalf much more to levy property taxes 
for the state? If he, or you, Timocrates, who aided and 
abetted these proceedings, were asked, whether the property 
or the person is answerable for taxes, you would say the pro- 
perty, if you meant to speak truth; for it is from property 
that we contribute. Why then, ye basest of mankind, in- 
stead of sequestering lands and houses and scheduling them, 
did ye imprison and insult members of the commonwealth 
and the poor resident aliens, whom you treated with more 
insolence than your own servants 1 If you will only reflect, 
men of the jury, what is the difference between being a slave 
and a freeman, you will And this to be the chief distinction, 
that with slaves the person is responsible for all offences, 
while with freemen it is the last thing that ought to suffer 
punishment. These men took a contrary view ; they inflicted 
corporal punishment on people, as if they were bondsmen. 
And on such unfair and selfish principles did Androtion act 
towards you, that, while he allowed his father, who was in 
prison for a public debt, to run away without payment or 
trial, he thought that any other citizen who could not pay 
taxes out of his own property ought to be taken by himself 
to prison and incarcerated. And Timocrates, when he was 
levying the double, would not have taken bail from one of 
us common folk, I won't say till the ninth presidency, but 
for a single day : no ; we must either have paid him the debt, 
or have been instantly imprisoned ; and he delivered to the 
Eleven people who had not been condemned in court. Yet 
now he has ventured at his own peril to introduce a law, that 
perRons on whom you have passed sentence may go about freely. 
However, they will say that both on that and on the pre- 
sent occasion they acted for your good. Will you thou 
admit that such things have been done for your good, and 
will you quietly endui'e their acts of audacity and wicked- 
ness ? You ought, men of Athens, to detest such persons 
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rather than have mercy on them. He that acts in any way 
for the commonwealth, and would experience your clemency, 
should be shown to have the spirit of the commonwealth. 
What is that 1 To compassionate the weak, repress the inso- 
lence of the strong and powerful ; not to treat the multitude 
with cruelty and flatter those who appear from time to time 
to possess influence, as you do, Timocrates; ai^d therefore 
the jury ought rather to shut their ears against you and 
condemn you to death, than acquit you for the sake of 
Androtion. 

That they have not even made these levies for your benefit, 
I will pretty quickly show you. If they were asked, who (in 
their opinion) do the greater injury to the state, those who 
farm and live frugally, but through their having to maintain 
children, through domestic expenses and other public burdens, 
are in arrear with the property tax, or those who plunder and 
waste the means of people willing to pay the tax and the 
contributions of your allies, surely with all their impudence 
they would not be bold enough to say, that men who do not 
contribute their own money commit greater crime than men 
who steal that of the public. How comes it then, Timocrates 
and Androtion, when it is more than thirty years since one of 
you commenced his political career, and in that period many 
generals have wronged the republic, and many orators too, 
who have been tried before your countrymen, and some of 
whom have suflered death for their crimes, while others 
withdrew into exile, which was an act of self-condemnation — 
how comes it that neither of you ever appeared as the accuser 
of any of them, or ever was seen to express indignation at 
the wrongs of the state, and yet you have displayed a zeal for 
our interests upon an occasion where it was necessary to ill- 
use so many people? Would you like me to tell you the 
reason, men of Athens 1 It is because they share in the 
wrong which is done you by certain persons, while they 
embezzled a portion of the taxes which were levied ; and so 
insatiable is their avarice, they make a double profit of the 
commonwealth. For it is not more agreeable to quarrel with 
a large number of petty oflenders than with a small number of 
great ones, and surely it is not more like a friend of the 
people to notice the crimes of the many than those of the 
few. But the reason is what I tell you. 
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Tou must therefore take these things into account ; you 
must bear in mind the various offences which are committed, 
and punish the delinquents when you catch them, not looking 
to see whether a long time has elapsed since the act, but only 
whether the parties were guilty. Should you now submit 
quietly to what roused your indignation before, it will appear 
that you condemned these men to pay the money because you 
were angry, not because you were injured. For angry people 
usually vent their spite on the offender in the heat of the 
moment ; injured pei'sons pnly inflict punishment when they 
have got the wrong-doer in their power. It must not then 
appear from your present leniency, that on the former occa- 
sion you disregarded your oaths and gave way to your feelings 
contrary to justice : no ; you should manifest your abhorrence 
both of Timocrates and Androtion, and refuse even to hear 
them, after their political conduct. 

But perhaps, notwithstanding these political faults, there 
are other things which they have managed creditably. Nay : 
their behaviour to you in everything else has been such, that 
what you have heard are the smallest grounds for detesting 
them. What would you have me speak of 1 Their repair of 
the sacred utensils and their destruction of the crowns? or 
their infamous manu&cture of the plates 1 Why, for this, 
if there were no other wrong which they did to the common- 
wealth, it seems to me they deserve to die three times over : for 
they are chargeable with sacrilege and impiety and embezzle- 
ment and everything that is most shameful. The greater 
part of what Androtion said to deceive you I shall pass by. 
Under a pretext that the leaves of the crowns were dropping 
off, and that they were rotten from age, as if they had been 
made of violets or roses and not of gold, he persuaded you 
to melt them down. Being elected to perform tiiat duty, he 
associated with himself the defendant, the partner of all his 
tricks. And then — although for the taxes he added a clause 
that the public ofl&cer should be present (on affectation i^f 
honesty, when every one that paid them was sure to check 
the accounts) ; for the crowns which he broke up he did not 
apply the same rule, but has himself been orator, goldsmith, 
treasurer, and checking-clerk. Now, if you require to be 
trusted in all that you do for the state, you would not have 
been caught peculating so clearly : but having defined what 
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is just for the property-tax, namely, that the state should not 
trust you, but her owq servants, when it appears that in 
another affiiir, in the alteration of sacred properties, some of 
which were not consecrated even in our own generation, you 
did not introduce the same protective clause which you did 
in the case of the taxes, are not your motives obvious 1 I 
should imagine so. 

Again, men of Athens, look to futurity, and see what 
glorious and admirable public inscriptions he destroyed, and 
what impious and shameful ones he has written in their place. 
You must all have seen these inscriptions under the rings of 
the crowns — :" The allies crown the people of Athens for 
valour and justice;" or, "The allies present as the prize of 
victory to Pallas ;" or, naming the particular states, ** Such 
and such a people crown the Athenians, having been saved by 
the Athenians " — as, for example, there was inscribed some- 
where, " The Euboeans having been delivered crown the 
Athenians " — and again, "Conon, from the sea-fight with the 
Lacedemonians." Such were the inscriptions upon the crowns. 
These, which for you were themes of honour and emulation, 
by the destruction of the crowns have disappeared : and on 
the plates, which this impure wretch ordered to be made in 
their stead, is inscribed, " By the care of Androtion." Yes ! 
though for the crime of impudicity the laws forbid him to 
enter the temples, his name is in the temples engi*aved upon 
the plates. Like the former inscriptions — is it not 1 — and a 
theme of equal glory for you ! 

One may see therefore, three of the most disgraceful things 
have been accomplished by them. The Goddess they have 
despoiled of her crowns : in the state they have extinguished 
an emulation fostered by deeds, of which the crowns while 
they existed were a memorial : the dedicators tley have 
robbed of no small honour, the credit of being grateful for 
obligations. Yet after doing all this quantity of mischief, 
they are so hardened and audacious, that they mention these 
things as creditable acts of administration ; and the one 
imagines that through his friend he shall be spared by you, 
while the other sits by and does not sink for shame. at his 
performances. And he is not only so shameless in regard 
to money matters, but so stupid as not to know that crowns 
are a sigu of merit, plates aud the like are tokens of wealth, 
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and every crown, though it be small, has the same glory in it 
as a large one, whereas, although cups and censers, if exceed- 
ingly numerous, gild the possessors with a show of opulence, 
yet if a man prides himself upon small matters, so far from 
his obtaining honour on that account, he is thought to be 
vulgar-minded. This man however has destroyed the pos- 
sessions of honour, and made those of wealth insignificant 
and unworthy of you. And he did not even see, that 
Athenians were never anxious for the acquirement of riches, 
but for that of renown were more ambitious than for any- 
thing in the world. Here is a proof. They once possessed 
greater wealth than any of the Greeks, but to win renown 
they expended it all, and, contributing out of their private 
means, they never shrank from any peril in the pursuit of 
glory. From which they have acquired for themselves im- 
perishable treasures, partly the remembrance of their achieve- 
ments, partly the splendour of the sacred edifices raised to 
commemorate them, yonder gateway, the Parthenon, docks 
and porticoes, not a pair of little jars, or three or four 
golden saucers, each weighing a mina, which, when you 
please, you will frame another decree to melt down. Not" by 
levying tithes upon themselves, not by doing what their 
enemies would pray for, doubling the taxes, did they raise 
these sacred ornaments : not by the help of such coun- 
sellors as you did they carry on the government : but by 
overcoming their enemies, doing what every prudent man 
would wish them to do, uniting the people in harmony, while 
they expelled from the market-place men that led such lives 
as you, they have left behind them a feme that will never die. 
But you, my countrymen, are so fer gone in thoughtlessness 
and folly, that, even with such examples before your eyes, you 
will not follow them : but Androtion is repairer of your 
Bacred utensils ; Androtion, earth and heaven ! And can 
any impiety, think ye, surpass this 1 I look upon it, that a 
man who is to enter the sanctuaries, to touch the baskets 
and holy water and superintend the service of religion, ought 
not to be pure for a stated number of days only, but to have 
been pure all his lifetime from the practices in which this 
man's life has been passed. 

And of these things by and by. As to his intended defence 
of Timocrates, though I have a good deal more yet to say, I 
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Trill be content.* That the law is not against your interests 
and introduced in defiance of all the laws and iniquitous ia 
every respect, I know he will not be able to contend. But 
he says, I am told, that the money has been paid by Andro- 
tion and Glaucetes and Melanopus, and that it would be the 
hardest thing in the world on himself, if, after these persons, 
for whose benefit he is charged with having proposed his law, 
have satisfied the demands of justice, he should nevertheless 
be convicted. For my part, I think that such an argument 
is not in any way open to him. For, if you confess that you 
proposed your law for the benefit of these men, who you say 
have done what is right, you ought clearly to be convicted on 
this account, that the existing laws, according to which the 
jury have sworn to decide, expressly forbid the proposing of 
any law, unless it be the same for all the citizens. If you 
assei-t that your legislation was for the general good, don't 
talk about the payment of these men ; for it has no con- 
nexion with the present statute ; but show that the statute is 
useful and proper. That is the purpose for which you say 
you introduced it, and which I denying have indicted you, 
and which the jury are called upon to try. I should indeed 
have no difficulty in showing, that the payment which those 
men have made is anything but a payment according to law ; 
however, as that is not the question which you have to 
decide, why should I trouble you with it now ] 

I expect also that he will not refrain from this argument, 
that it would be hard on him to suifer for having enacted 
that no Athenian shall be sent to prison, and that it is spe- 
cially for the interest of the humble that the laws should be 
as mild and lenient as possible. Against such an ai-gument 
it is better you should be prepared by a few observations, and 
so there will be less chance of your being misled. When he 
says "that no Athenian shall be sent to prison," don't forget 
that he is telling a falsehood. It is not this that he has pro- 

^ The critics wish to alter the text of this passage, because the 
orator has not yet said aoything about the expected argument of 
Androtion. But we must remember that orators often commit these 
oversights, and sometimes (if the expression may be allowed) commit 
them intentionally. Nor is it true that the orator has been silent as to 
the expected argument of Androtion ; for he has anticipated a refer* 
euce by him to the political services of Timocrates, partly in these ver; 
matters for which the prosecutor assails him. 
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posed, but that you shall have no power to enforce your 
cumulative penalty. Your verdict, given upon oath after 
argument and trial, he sets aside. Don't then let him select 
for recital those expressions in the law which sound the mos^ 
humane ; but let him bring the whole law before you as it 
stands, and allow you to consider its effects. You will find 
they are what I tell you, not what Timocrates says. With 
respect to its being the interest of the many, that the laws 
should be as mild and lenient as possible, you have to con- 
sider an important distinction. There are, men of Athens, 
Wo classes of things to which the laws of all states have 
reference : the first, those rules which govern our mutual 
dealings and contracts, which define our duties in private 
matters, and generally, our relations to each other in life; 
the second, those obligations which every one lies under to 
the commonwealth, if he means to become a statesman, and 
pretends to watch over his country's welfare. Now it is for 
the people's interest, that those laws which concern private 
life should be framed with mildness and humanity j but on 
the other hand it is desirable for you, that these laws which 
concern our public duties should be stringent and severe; for 
thus you the people will suffer the least wrong from your 
statesmen. When therefore he resorts to this argument, 
meet him with the reply, that he abates the rigour, not of 
those laws which are for you, but of these which inspire your 
statesmen with fear. 

It would be a long affair to show that every word of his 
forthcoming speech will be deception and imposture. The 
mass of it I will pass by, and mention only one head which 
you will bear in mind. Among all the arguments which he 
adduces, see if he can bring anything to convince you, that it 
is right for a legislator to order the same things to be done 
in relation to what is past and ended, as in relation to the 
future : for, shameful and scandalous as all the clauses of the 
statute are, this is the most scandalous and the most uncon- 
stitutional. If neither the defendant nor any one else can 
establish this proposition, you ought clearly to see and under- 
stand that he is imposing on you, and to ask yourselves how 
it ever entered into his head to legislate in such a way. You 
did not propose your law for nothing, Timocrates : no I very 
far from that ! You cannot suggest any pretext for intro- 
ducing such a bill, except your own abominable avarice ; for 

VOL. IV. B 
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not one of these men was either a relative or a connexion or 
an intimate friend of yours. Nor can you allege, that you 
pitied men who had been cruelly treated, and therefore chose 
to assist them. In the first place, you never considered it 
cruel treatment, that they should pay the money of the state 
BO long after it was due, and with such unwillingness and 
reluctance, after conviction by three tribunals ; (it was cruel 
conduct on their parts, which should excite indignation rather 
than move to compassion :) and in the next place, there is 
nothing so remarkably kind and gentle in your disposition, 
more than in that of other people, that yon should take pity 
on them. It is not in the same spirit, to pity Androtion and 
Glaucetes and Melanopus, for having to refund what they 
have embezzled, and never to have pitied one of all these in 
court, or the other citizens, (to whose houses you went with 
the Eleven and the Receivers and officers,) but to have re- 
moved their doors, and drawn the bedclothes from under 
them, and taken favourite waiting-maids for a distress : all 
which you did for a whole year with Androtion. Surely, 
you execrable man, the tireatment of your countrymen has 
been far more cruel, and you had much more reason to pity 
them, who through you orators have no respite from payment 
of taxes. And this is not enough. The double is exacted 
from them, and that by you and Androtion, who have never 
contributed to the property tax a single mite. And yet such 
was this man's arrogance, such his confidence of impunity, 
that, though he had ten colleagues, he ventured to enter his 
account alone with Androtion.^ For Timocrates has no 
interest, no personal object to serve, when he incurs your 
hatred, and introduces laws contrary to all the rest, nay, even 
to a former law of his own, as (by Athene !) I think has not 
escaped your notice. ^ 

What most (in my judgment) deserves your indignation, I 
will tell you without disguise. It is this, men of Athens ; 
that, although he does these things for money, although he 
has decidedly taken up the trade of a hireling, he does not 
apply the money to purposes, for which, if one knew it, one 
might have excused him. What do I mean? The de- 
fendant's father, men of the jury, is indebted to the state ; 

^ To enter in the public book his account of the monies which b« 
had collected during his term of office. 
^ " Aoerba ironia, qu4 Timocratem ridei."— Reiske. 
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(T do not mention it by way of reproach to him, but from 
necessity ;) and this worthy person allows him to remain so. 
He, who will inherit the disfranchisement, in case anything 
happens to his father — and yet, rather than pay the debt, 
chooses to enjoy, during his father's life, what it* would cost 
him to pay it — what baseness do you think he is not capable 
of 1 And when you have no pity on your father ; when you 
think it no hardship on him, that, whilst you are making 
money and profit from the taxes which you levied, from 
the decrees which you frame, from the laws which you intro- 
duce, he, for want of a small sum, is excluded from civic 
rights — do you tell us that you feel compassion for any other 
people f Oh, but he has mans^ed nicely for his sister 1 Why, 
if he had committed no other crime, he deserves to perish for 
this ; for he has sold her, instead of giving her in marriage. 
One of your enemies, a Corcyrsean, of the party now holding 
the city, used to lodge at his house when he came here as 
ambassador, and expressed a desire to have his sister — on 
what terms, I forbear to mention — so he has given her up 
for a sum of money, and she is now in Corcyra. A man 
who, under the pretence of marrying his sister to a foreigner,^ 
has in reality sold her — ^who takes this care of his father in 
his old age — ^who is a parasite, a hireling politician and de- 
cree^drawer — won't you put him to death, men of Athens, 
when you have got him in your power 1 If you don't, it will 
be thought you like trials and annoyances, and don't wish to 
rid yourselves of bad people. 

That all ofifenders ought to be punished, you W04ild all 
agree, if you were asked, I am sure. That this man, who has 
introduced a law to the prejudice of the multitude, deserves 
punishment above all others, I will endeavour to show you. 
A thief or highwayman or other malefactor of that sort, in 
the first place, injures just the person that encounters him, 
and would not be able to rob all men or steal the property 
of all ; in the next place, he disgraces his own life and 
character only. But if a man introduces a law, by which a 
perfect license and impunity is given to those who are mis- 
chievously inclined, such a person injures the whole state 
and disgraces all : for, when a disgraceful law is in force, it 
is a reproach to the state which enacted it, and a calamity to 

^ Which was itRelf illagal. See the article Exagogea Dike in th« 
Irchseulogtcal Dictiunary. 

E 2 
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all who use it. Here then is a man who attempts to do yoii 
mischief and cover you with infamy — won't you punish him 
when you have caught him ? And what will you have to 
say for yourselves ? You may see with what deep designs he 
has framed the statute, and how adverse such designs are to 
the existing government, if you reflect that, wherever people 
embark in revolutionary measures with a view to put down 
a democracy, they begin with this — ^they release those who 
are suffering imprisonment under previous legal sentence for 
crimes. Then does not the defendant deserve, if possible, to 
perish three times over — when, standing alone, and being (as 
I presume) not likely to put down you, but rather himself to 
die by your sentence, if you do what is right and proper, he 
nevertheless followed this flagitious example, and chose by 
means of his law to release those whom the tribunals have 
sent to prison, framing an impudent clause, that, if any one 
has been condemned or shall hereafter be condemned to 
suffer the penalty of imprisonment, he shall be discharged ? 
Why, suppose ^ just now you were to hear a noise close to the 
court, and then some one told you that the prison had been 
opened and the prisoners were making their escape : there is 
not a man, however old or indifierent, who would not run to 
give what help he could. And if any one came forward and 
said that it was Timocrates who was setting them at liberty, 
he would be led off instantly, and put to death without a 
hearing. Now then, Athenians, you have the defendant, 
who has not secretly done this, but by cheating and imposing 
on you has publicly passed a law, by which the prison is not 

^ Longin, don son trait6 du sublime, cite cet endroit da discours, 
aa chap. 13, oil il parle de I'effet que produisent lea images. La 
supposition de D^mosthene devoit faire impression, surtout dans one 
r^publique, oil chacun ayant part au gouvemement, s'interessoit d une 
fagon particuliere ik la chose publique et au bon ordre de la yille." — 
Auger. 

Compare Quintilian, Inst. Orat. Lib xii. c 10. 

" Mihi falli multum videntur, qui solos esse Atticos credunt tenues et 
lucidos et significantes, sed qu4dam eloquentise frugalitate contentos, 
ac semper manum intra pallium continentes. Nam quis erit hio 
Atticus?— Quid ^schines, — nonne his latior et audentior et excel- 
sior? Quid denlque Demosthenes? Non cunctos iUos tenues et cir- 
cumspectos vi, sublimitate, impetu, cultu, compositione, superavitf 
non insurgit locis ? non figuris gaudet ? non translationibus nitet ? non 
* oratione 0ct& dat carentibus vocem? non illud jusjurandum per cssos 
in Marathone ac Salamine propugnatores reipublicffi satia manifestd 
docet prseceptorem ejus Platonem fuisae ? " 
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Opened but destroyed, and has included in it the courts of 
justice also. For what is the use of them, when persons 
sentenced to impnsonment are released, and, if you sentence 
any one hereafter, you are none the better for it ? 

You should look at this also, that many of the Greeks have 
often passed resolutions to adopt your laws ; a circumstance 
in which you take a pride, very naturally. For a saying in 
this court that I have heard of I consider to be true, that all 
wise people regard the laws as the morals of a state. You 
should be anxious therefore to make them appear as good as 
possible, and to punish those who corrupt and impair them ; 
for, should they suffer by your neglect, you will be deprived 
of this honour, and will create an unfavourable opinion of the 
commonwealth. Again, if Solon arid Draco are justly eulo- 
gised, though there is no public service that you could attri- 
bute to either of them, except that they passed good and 
useful laws, surely towards those who legislate in a contrary 
spirit you ought to show displeasure and resentment. Certain 
I am that Timoorates has introduced this statute in great 
measure on his own account ; for he felt that many of his 
political acts merited a prison. 

I wish to tell you however of another saying, attributed 
to Solon, when he was prosecuting a man for having passed an 
improper law. It is reported that, after having gone through 
his other charges, he said to the jury, that it was the law in 
almost all countries, to punish a man with death for debasing 
the coin — he then asked them if they considered that law 
just and reasonable, and the jurors answering in the afiGjnna- 
tive, he declared it to be his opinion that money was a coin 
invented for the private dealings of individuals, but the laws 
he regarded as the coin of the state ; therefore, if any one 
debased this, the coin of the state, and introduced a counter- 
feit, the jurors had much more reason to detest and punish 
such a person, than one who debased the coin of individuals. 
And, as a further proof of its being a greater crime to debase 
the laws than the currency, he added, that many states, by 
openly using silver alloyed with copper and lead, saved them- 
selves from ruin and suffered no damage by it, whereas no 
people ever came off well by adopting bad laws and letting 
their existing laws be corrupted. To this charge, I say, 
Timoorates now stands amenable, and ought in justice to 
receive condign punishment from you. 
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All men indeed who pass bad and disreputable laws are 
just objects of resentment; but especially men who vitiate 
that class of laws, upon which it depends whether the com- 
monwealth is mean or great. Which are they? The laws 
which punish wrong-doers^ and those which confer honour 
upon the virtuous. For if all men were zealous to serve the 
public, from an ambition to win the attendant honours and 
rewards; and if all men abstained from vicious conduct, 
through fear of the pains and penalties which follow ; is there 
aught that prevents our commonwealth from being preemi- 
nently great ? Does she not possess more ships of war than 
any Greek state I — ^more troops of the line — cavalry — revenue 
— ^posts — ^harbours? And what preserves and consolidates 
all these advantages ? The laws : for it is while they govern 
the commonwealth^ that these things are useful to the people. 
If the state of things were different ; if good men had no 
recompense ; if evil-doers had all the impunity which Timo- 
crates has provided ; what confusion would naturally result ! 
Be assured that from these possessions which I have enume- 
rated, if they were twice as many as they are now, you would 
not derive a particle of benefit. Well then ; it is shown that 
the defendant is attempting to injure you in that department 
of law, which provides for the punishment of criminals.^ 

For all the reasons then which I have mentioned, you are 
called upon to show your resentment, to pimish this man, 
and make him an example to others. To be lenient to 
persons like him, or to inflict but a slight penalty on convic- 
tion, is to train up and accustom the greatest possible number 
to do you wrong. 

^ This is the best sense I can make of the text as it stands in Bekker. 
And it agrees undoubtedly with the argument of the orator. The only 
question is, whether the words roi^y r^ vSfnp do not rather point to 
the law of Timocrates, which is the subject of the indictment. Emenda- 
tions are suggested by some of the commentators, who would insert ovk 
or Hxvpoi before elffXv al rifutpUu. 

Pa^st translates in accordance with some such amendment : "Timo- 
crates nun hat durch diess sein Qesetz Euch zu schaden versucht, wie 
sich klar zeigt, sofem nach demselben Die, welche zu freveln wagen, 
keine Strafe trefPen soil." 

To the like effect Auger : '' Timocrate montre done son dessein de 
vous nuire, lorsque par sa loi il exempte de la peine oeuz qui veulent 
vouB noire." 
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THE ORATION AGAINST ARISTOGITON— I. 



THE ARGUMENT. 

Abistogiton was an Athenian orator contemporary with Demosthenes, 
but one of the most opposite character in all respects. His speaking 
was distinguished by a coarse yolubility and vulgar impudence, 
which, together with certain other qualities and propensities, obtained 
for him the opprobrious nickname of the Dog. He is said to have 
belonged to that class of persons at Athens who were called Syco- 
phantcBf of whom I have spoken elsewhere (see Vol. iii. p. 344} ; 
and certainly no man better deserved the title than he did, if we 
only believe half what is said of him by Demosthenes and Dinarchus, 
whose statements pretty well agree with each other, and are con- 
firmed by what we read in Plutarch's Life of Phocion and else- 
where. The father of Aristogiton having died in debt to the state, 
he, according to the Athenian law, inherited the liability, and, not 
being able to discharge it, was thrown into prison. From this time 
he seems to have been hardly ever free from debt, and to have 
passed more of his time in prison than out of it. When he was at 
liberty, he owed it more to the mercy than to the justice of the law; 
yet he did not scruple to violate it, by intruding into the assemblies 
and law-courts, from which his disfranchisement excluded him. 
His vocation was, to attack those public men of the day over whom 
he could get any advantage ; to commence actions, or lay informa- 
tions, against persons whom he caught tripping in the law, some- 
times bringing them to trial, but more often extorting money by 
threats of leg^ proceedings. Among others whom he prosecuted 
were Demosthenes and Hyperides, after the battle of Chseronea. 
Divers anecdotes are related, marking the thorough profligacy of his 
character. He counterfeited lameness, in qrder to escape enrolment 
for military service. He refused to bury his own father. When he 
was in prison, he committed a theft and an outrage of so gross a 
kind, that even his fellow-prisoners refused to associate with him. 
Having been chosen by lot to serve the office of Overseer of the 
Emporium, he was rejected by the jury on his probation. Finally 
he was prosecuted by Dinarchus, for having taken a bribe of 
Harpalus, the Persian envoy, taid being thrown into prison, he 
died there. 

The present prosecution was brought against Aristogiton, for exercising 
his civic fraaohise before he had discharged certain debts which ho 
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owed to the state. He had been fined five talents upon a coDTictlon 
for moving an illegal decrea He had also incurred the penalty of 
a thousand drachms, upon failing to get a fifth part of the votes on 
an indictment preferred by himself. These two sums not having 
been paid within the prescribed period, the debt in due course was 
doubled, and became ten talents two thousand drachms. To secure 
the payment of this, he mortgaged a piece of land to the state ; and 
shortly afterwards the mortgage was transferred to his brother 
Eunomus, he agreein^^ to pay the debt by ten yearly instalments. 
Eunomus made two payments, amounting to two talents four hun- 
dred drachms, leaving eight talents sixteen hundred drachms still 
due. Aristogiton, regarding himself as no longer indebted to the 
state, his brother having been accepted as debtor in his place, pro- 
ceeded to exercise his 'political rights as usual, speaking in the 
assembly, appearing as a suitor in the courts, and commencing pro- 
secutions against his fellow-citizens. For this an information was 
laid against him by Lycurgus, assisted by Demosthenes ; and upon 
the foregoing facts arose a question, whether Eunomus had become 
the state-debtor in lieu of his brother, or whether he was only a 
guarantee, or, at most, a joint debtor with him, Aristogiton not being 
released from liability. There was also another debt, with which 
Aristogiton was entered as chargeable in the public register, but 
which he disputed, alleging that a &lse entry had been made by one 
Ariston, against whom he had preferred an indictment for the fraud. 
The prosecutors contended that this had nothing to do with the 
present inquiry; that, so long as a man's name remained inscribed 
in the register of debtors, he must be taken for all purposes to be 
the debtor ; if it was wrongfully entered, he had his legal remedy 
and could procure his name to be struck out, but in the meantime 
he was subject to the legal disabilities. 
Lycurgus, as principal manager of the prosecution, spoke first, and left 
very little for his colleague to say upon the questions of law and 
the evidence in the case. Demosthenes therefore, in his address 
to the jury, confines himself almost entirely to general observa- 
tions upon the nature of the ofience and the character of the 
defendant ; urging, that it was necessary on constitutional grounds, 
and for the sake of example, to punish infractions of the law ; that 
Aristogiton was a person who deserved no clemency, because his debts 
were contracted by misconduct, not by misfortune ; that his previous 
life (which was notorious to all) showed what an abandoned pn^fiigate 
he was — a bad son, a treacherous friend, a corrupt politiclnn ; in 
shorty in every respect, both public and private, a peat of society, 
whom it was dangerous and disgraceful to let o£ 
The exact date of these speeches cannot be determined ; but it appears 
from internal evidence that they are some years later than the battle 
of Chseronea. Dionysius and many other critics, both ancient- and 
modem, judging from the style of the orations, have expressed 
doubts whether they are rightly ascribed to Demosthenes. That in 
the first of them there are many fine passages, with much force both 
of argument and language, and that it is in all probability a genuine 
Attio speech of the day, can hardly be denied; but it has been 
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thouglit not to be Demosthenic in character, from its contaixiing 
harsher and bolder metaphors and expressions, and a less elaborate 
composition, than we ai*e accustomed to in our orator. It has been 
suggested that Demosthenes may have purposely adopted an imusual 
style, in imitation of Lycurgus. Reiske attributes the first of the 
orations to Hyperides, and Schafer and some others incline to the 
same opinion. That the second speech, if it has been correctly 
handed down to us, could hardly have been delivered by Hyperides, 
appears from a passage in which Hyperides is spoken of in the third 
person. But the genuineness of the second speech is perhaps more 
open to suspicion than that of the first ; for, in point of merit, it is 
less worthy of Demosthenes ; and Plutarch, in his Life of the orator, 
mentions only a single speech of his against Aristogiton. 

I HAVE been sitting for a long time, men of the jury, and 
listening, like yourselves, to the speech of Lycurgus for the 
prosecution ; the general tenor of it I admired, but seeing how 
he over-exerted himself, I have been wondering whether he is 
ignorant, that the justice of this case derives not its strength 
from what he has said or what I am about to say, but the 
result depends on the favour or the disfavour with which 
profligacy is regarded by each of you. For my own part, I 
believe that it is necessary to conduct the prosecution and 
make long speeches, in order to comply with custom, and that 
the case may be duly laid before you ; but that this matter 
has been decided by each juror in his own mind and according 
to his own principles long before, and that now, if the majo- 
rity of you ai-e disposed to protect and to cherish rogues, we 
shall have rhapsodized to no purpose, but, if you are disposed 
to abhor them, the defendant will, with heaven's permission, 
be punished. 

Though much has-been said, and all of it well, I shall not 
hesitate to declare to you my own views. It seems to me that 
the present trial is not in the least like others. Look at it in 
this way. Juries come to the courts in general, to learn from 
the accuser and the defendant the question upon which they 
have to give their verdict, while each of the parties comes to 
prove that the legal right is strongly on his own side. But 
how is it with the present trial ? You the jurors know better 
than we the prosecutors, that the defendant speaks in publio 
when he has no right, being a state debtor and registered as 
Buch in the Acropolis ; so that each of you is in the position 
of an accuser, knowing the facts, and not requiring to be told 
them. The accused is here without the shadow of a defence 3 
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he has no arguments upon the question itself, not a character 
like that of an ordinary man,^ not a single point in his favour : 
hut he thinks to get off upon grounds, which would have 
alarmed another man notwithstanding his innocence ; for he 
places his hope of safety in the enormity of his wickedness. 
This being so, it would hardly be incorrect, methinks, to say, 
that^ while Aristogiton is the defendant, you are upon your 
probation, and your own character is at stake. For if you 
manifest your displeasure at these open and grave delin- 
quencies, and if you visit them with punishment, you will 
seem to have entered court like judges and guardians of 
the laws, as you are : but should different motives prevail, 
(motives which no one would confess, but which will appear 
by the votes,) it will look, I fear, as if you were the training 
masters of every man in the city that wants to be a rogue. 
For every rogue is weak by himself; but one that you assist 
becomes strong: and such assistance is power and profit to 
him that gets it, but to you that lend it a reproach. 

Before I begin to speak of the defendant's private life, I 
should wish you, men of Athens, to consider seriously for a 
few minutes, to what depth of disgrace and infamy the com- 
monwealth has been brought by all these monsters^ among 
whom the defendant stands middle, last, and first. I will 
pass by other matters ; but they come up to the assemblies 
— ^in which you invite jrour orators to express their opinions, 
not give utterance to their profligacy — ^there they come, 
ready-fiimished with audacity and clamour and false charges 
and calumny and impudence imd everything of the kind — 
nothing could be more opposite to the purpose of deliberation ; 
nothing, I am sure, could be more disgraceful. And by these 
foul means they control everything in the state which is 
respectable — the laws, the committee of council, the questions 
of the day,^ and public decency. If you like such doings — 
if the conduct of these men has your approval — it is all 
regular^ and we must let things take their coursQ. But if 

^ Bioy &yBp(6vtyov, Reiske — "oivilem — honesto viro di^am vitam." 
Pabst — ^"sein Leben als reohtlicher Mann." Auger — "une conduits 
fiage et r^glee." 

' W<hich were set forth by the Prytanes on a tablet, and fixed on the 
statues of the Heroes, generally four days before the assembly. See 
Voi ii. Appendix Y. p. 340. Schomann do Comit. 58. 
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even at this late period you desire to correct the abuses, to 
reform a yicious and disreputable state of things, "which these 
men introduced long ago and which you have suffered to 
continue, you must to-day disregard all such practices and 
pronounce a conscientious verdict, esteeming above all things 
Eunomia,^ the lover of right, the preserver of countries and 
states: you must consider every one of you, that you are 
under the eyes of inexorable and sacred Justice, who, as we 
are told by Orpheus, our instructor in the most holy ordi- 
nances, sits by the throne of Jupiter, and overlooks all the 
works of men ; under that persuasion you must give your 
votes, taking every possible care not to act unworthily of 
her, from whom the duty of you jurors derives its name — ^you 
that are chosen from time to time to sit in justice, and on that 
day are charged upon your oaths by your country, by the con- 
stitution, by the laws, to maintain the rights and honour 
and interests of the commonwealth. Should you not be thus 
disposed, should you hare brought your accustomeii easiness 
with you to the bench, I fear the thing may turn out dif- 
ferently from what is expected, and we who &ncy we are 
accusing Aristogiton shall appear to be your accusers; for, the 
more clearly we demonstrate his turpitude without making 
an impression on you, the greater will be the reproach that 
fiJls upon you. And upon this subject enough. 

I shall certainly, men of Athens, speak the truth to you 
with all frankness. When I saw you in the assemblies pro- 
posing and putting me up for accuser of Aristogiton, it 
annoyed me, and I declare to you solemnly I did not wish it. 
For I was quite aware, that a man who undertakes anything 
of this sort at Athens hurts himself before he has done with 
it ; if not so seriously as to feel it immediately, yet, if he 
repeats it often and doesn't stop, hell quickly find it out 
However, I deemed it necessary to comply with your wishes, 
I supposed that Lycurgus himself would state the case upon 
the information and the laws, as he has done; and I saw that 
he was summoning the witnesses who speak to this man*s 
baseness. The general points, which are fit to be considered 
and ought to be weighed by persons deliberating for the state 
and the laws, I took upon myself to explain ; and to this I 
will now proceed. Give me leave, I entreat you, men ol 
' By this title the orator personifies legality and good order. 
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Athens, to discuss these matters with you in the way that is 
natural to me and according to the plan that I have marked 
out. Indeed I could not do it in any other way. 

The whole life of men, Athenians, whether they inhabit 
a great city or a small one, is governed by nature and by 
laws. Of these — nature is a thing irregular, unequal, and 
peculiar to the individual possessor : laws are regular, com- 
mon, and the same for all. Nature, if it be depraved, 
has often vicious desires; therefore you will find people of 
that sort falling into error. [Laws desire what is just and 
honourable and useful ; they seek for this, and, when it is 
found, it is set forth as a general ordinance, the same and 
alike for all ; and that is law, which all men ought to obey 
for many reasons, and especially because every law is an in- 
vention and gift of the Gods, a resolution of wise men, a cor- 
rective of errors intentional and unintentional, a compact of 
the whole state, according to which all who belong to the 
state ought to liven That Aristogiton has been convicted 
upon every charge of the information — that no argument 
which he could urge to the contrary would be endursuble— it 
is easy to show. AH laws, men of Athens, are enacted for 
two objects, first, to prevent the doing of injustice, secondly, 
that the. punishment of transgressors may make other men 
better. Both of these grounds of condemnation, as you will 
see, apply to the defendant. For having transgressed the 
laws in the beginning, he has incurred the penalties; and, for 
not acquiescing in them,^ he is brought here to be punished 
by you ; so that there is no pretext left for acquitting him. It 
cannot be said either, that the state is not damaged by these 
things. I will not remind you, that all the fines of the state 
are lost, if you admit the sophistries of the defendant — ^that, 
if any persons ovdng fines are to be let off, you should let off 
the most honest and the best, and those who have been 
amerced for the least serious offences, not the person who is 
most profligate, who has most often trespassed, who has been 
most justly condemned, and for the most shocking offences ; for 
what can be more shocking than pettifoggery and unconsti- 
tutional decree-moving, for both of which the defendant has 

1 Pabst's version explains the meaning of these words, oi)jc iixfilv^i 
ro6Tots — " well er durch jene Ziichtigimgen uch nicht hat zur Besserung 
bewegen lassen." 



AGAINST ARISTOGITOBT I. 61 

been condemned ? I need not say that, if you forgave every 
one else, you ought surely to allow no favour to a person who 
sets you at defiance ; for that is outrageous insolence. These 
and the like arguments I will pass by. But this I think I shall 
demonstrate to you clearly, that all order legal and political 
is confounded and destroyed, as £u* as it can be, by the 
defendant. And I shall urge nothing that is new or extra- 
ordinary or peculiar, but only what you all know as well as 
myself.^ 

If any of you will consider what the power is which causes 
the council to meet, the people to go up to the assembly, the 
juries to be impanelled, the old magistrates to make way 
voluntarily for the new, everything in short by which the 
state is maintained and governed to be done; he will find 
that this is owing to the laws and the universal obedience which 
is paid to them : for, if they were abolished, if every man had 
a license given him to do what he pleases^ not only is the 
constitution gone, but our mode of living would in no way 
differ from that of wild beasts. For example, what do you 
think the defendant himself would do if the laws were 
abolished, he vrho thus behaves himself while they are in 
force ? Since then it is acknowledged that, next to the Gods, 

1 With this and what follows compare Shakspeare, Troilus and 
Creflslda, Act 1 Scene 3 : — 

How could communities, 
Degrees in schools and brotherhoods in cities, 
Peaceful commerce from dividable shores. 
The primogenitive and due of birth, 
Prerogative of age, crowns, sceptres, laurels, 
But by degree, stand in authentic place ? 
Take but degree away, untune that string, 
And hark, what discord follows ! each thing meets 
In mere oppugnancy — 
Strength should be lord of imbecility, 
And the rude son should strike his father dead ; 
Force should be right, or rather, right and wrong 
(Between whose endless jar justice resides) 
Should lose their names, and so should justice too. 
Then everything includes itself in power, 
Power into will, will into appetite ; 
And appetite, a universal wolf, 
So doubly seconded with will and power. 
Must make perforce a universal prey^ 
And last eat up himself. 
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it is the laws which preserve the commonwealth, you should act, 
all of you, in the same manner as if you were sitting here to 
make up a club-subscription.^ Him that obeys the laws you 
should praise and honour, as a person contributing his full 
share to the welfare of his country ; him that disobeys them 
you should punish. For whatever any of us does at the 
bidding of the laws, is a contribution to the state and to the 
public \ and he that is a defaulter to it robs you, men of 
Athens, of many noble institutions, many important advan- 
tages, yea, does all he can to destroy them. One or two of 
these, which are the most familiar, I will mention for the sake 
of example. The Council of Five-hundred, by means of a 
slight railing, is able to ensure secrecy, and to prevent the 
intrusion of strangers. The Council of Areopagus, when it 
sits in the King's porch and shuts itself in with a cord, is 
quiet and undisturbed, all people retiring out of the way. 
All the magistrates who are elected by lot from the people, as 
soon as the officer has said *^ withdraw," are armed with the 
power of the laws, which they were commissioned to execute, 
and no violence is offered by outrageous persons. A thousand 
mstances besides these I could mention. Everything which 
is honourable and noble — everything by which the common- 
wealth is adorned and upheld — discretion, modesty, reve- 
rence for parents, respect of the young for their elders — all 
these prevail by the assistance of the laws over what is 
disgraceful, over impudence, audacity, and temerity. For 
profligacy is a thing of a bold and reckless and grasping 
nature ; while honesty, on the contrary, is quiet and scru- 
pulous and slow, and easy to be taken advantage of You 
therefore who sit as jurors from time to time should give 
heed to the laws, that you may maintain their efficiency ; for 
by their help good men prevail over bad. If not, everything 
is loosed, opened, confounded; the state is at the mercy of 
the most wicked and the most shameless. By heavens ! 
suppose every citizen had the boldness and impudence of 
Aristogiton, and reasoned with himself as he does, that a man 
may say or do what he pleases in a democracy without re- 
straint, if he that so acts has no regard for his reputation, and 
that for no offence whatever will he be put to death imme- 
diately — and suppose, under such persuasion, the non-elect 
1 See the Oration against Midias, Vol. iii. p. 99. 
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pretended to equality with the elect (whether by lot or by 
show of hands), and claimed to share the same privileges- 
suppose, in short, that neither young nor old would perform 
their duties, but that each individual, banishing order and 
discipline from his life, regarded his own will as law, bjs magis- 
trate, as all in all — ^if we were to act in this way, could any 
government go on 1 How say ye 1 Could the laws retain their 
authority ? What violence and outrage would the city be filled 
with every day ! What lawlessness, what licentiousness of lan- 
guage, in place of the present moderation and reserve ! And why 
need I tell you that all order is preserved by the laws and the 
obedienqe which is paid to them 1 You yourselves are the 
only persons here impanelled, though all the Athenians drew 
lots just now, and all wished, I am sure, to be drawn for this 
court. How comes this about? Because the lot fell on you, 
and then you were again drawn for the court ;^ and this is 
what the laws prescribe. You then, who have taken your 
own places here by virtue of the laws — will you let off a 
person, when you have caught him, who resolves to speak or 
to act in defiance of the laws ? And will none of you show 
resentment or indignation at the violence offered to the 
laws by this impudent and abominable man ? Why, you 
monster of impurity I when your right of speech is barred 
not by doors or railings, which one may push open, but by 
penalties of such number and magnitude, which are registered 
in the temple of the Goddess — you dare to burst those 
barriers and approach a place from which the laws have 
banished you ! Excluded^ as you are by every principle of 
our polity, by the decisions of three tribunals, by an entry of 

^ I cannot persuade myself that Taylor and Schafer (whom 
Pabst also follows) are right in understanding ixdxere to mean " you 
drew lots." If the orator had been speaking of one allotment only, 
why did he not say simply 8ri dveKKifip^Brrri ? I rather agree with 
Reiflke in supposing that a second drawing is referred to. After the 
section of five hundred have been drawn in the usual way (see 
Sohomaun, Antiqrdtatea Jtiris PMici, p. 265) it is found that a portion 
only of these are required for the court in question, and therefore 
there is a new striking of the jury, as we say ; this is the diroKXifpMris, 
Or perhaps i\dx^f refers to the original selection of the whole 
Heliastic body, d!ir€K\ripci07irt to the impanelling of the jury. 

* Literally " excluded by a cord." We might perhaps say ** corded 
off." It has reference to die cord by which the Areopagites fenced 
themselves in. (Ante, p. 62.) 
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the Judges, by another of the Collectors, by the indictment 
for &lse entry which you yourself prefer^ — excluded almost 
by an iron chain — you nevertheless sneak in and tear through 
these obstacles ! inventing excuses, and getting up false 
charges, you think to overturn the fabric of your country's 
justice ! 

That you ought in no way to tolerate such things, I will 
show you by a plain and striking illustration. Suppose any 
one now were to get up and contend that our speakers ought 
to be taken from the youngest men, or from the richest, 
or from those who have performed the official services, or 
from any other class which he chose to select, you would 
put him to death, I am sure, as a person endeavouring to 
overthrow the democracy. And you would be justified in 
doing so. Yet none of these proposals would be so shocking 
as for a man to advise, that the privilege of speaking should 
be given to any of the classes to which Aristogiton belongs, 
namely, to wilful violators of law, or to persons who have 
come out of prison, or to those whose &thers the people have 
put to death, or those who have been drawn for an office and 
rejected on their probation, or debtors to the treasury, or 
persons completely disfranchised, or those who are, and are 
reputed to be, thoroughly base : all of whirfi categories 
belong to the defendant, and apply to such as resemble him 
in character. I consider, men of Athens, that he deserves 
death for what he is doing now, but much more, or at least as 
much, for what it is manifest he would do, if he got the 
means and opportunity from you ; which I trust he never 
will. I caii hardly suppose any of you to be ignorant, that 
the defendant is fit for nothing that is good or honourable 
or worthy of the state ; (never, ye Immortals, may there 
be such a dearth of men in the commonwealth, that she 
should employ Aristogiton upon any honourable service !) 
no : the things, for which any one would employ this monster, 
are such as we sliould implore the Gods to avert But, if 
such things should occur, it were better luck for the state 

^ The indictment against Ariston, the very preferring of which wsis 
an admission of the fact, that Aristogiton's name was entered as a 
debtor. See the argument. And for an explanation of the law, see 
articles BonleiLseos and Pseudengraphes GraphCf Atimia, PractoreSf &c., iu 
the ArchsQoIogical Dictionary. 
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that ill-disposed people should be at a loss for an Instrument 
to execute their purposes, than that Aristogiton should be at 
liberty and ready to help them. For what crime is there^ 
men of Athens, however terrible, however deadly, which he 
would shrink from — a creature so polluted, so full of heredi- 
tary hatred against the people ? Who so gladly as he would 
overturn the commonwealth, if he had the power? which 
Heaven forbid ! See you not that his nature and his politics 
are not guided by any reason or good feeling, but by despera- 
tion 1 Or rather his political life is wholly desperation : 
which is a calamity most baneful to the possessor, shocking 
and offensive to all, and intolerable to the state. For a 
desperate man has abandoned all care of himself, all hope of 
rational safety, but is saved, if at all, by some extraordinary 
and paradoxical means. What wise man then would connect 
himself or his countiy*s interests with such a pest ? Who 
would not shun it as far as possible, and keep a person 
infected with it out of his way, for fear at some time he 
might stumble upon it unintentionally? Those who take 
counsel for their country, Athenians, should not look for a 
person who will communicate to them his desperation, but 
one who will impart to them understanding and good sense 
and a fair share of prudence. These are the things which 
lead men to happiness : despair leads them where the de- 
fendant ought to pack himself off to. In considering this 
question, have regard not to my spefech, but to the general 
customs of mankind. There are in all cities altars and 
temples of all the Gods, and among them one of Minerva the 
provident, worshipped as a good and great Goddess ; and at 
Delphi there is a grand and magnificent temple to her^ im- 
mediately as you enter the sanctuary of Apollo ; who, being 
a God and a prophet, on both accounts knows what is best ; 
but there is no temple of despair or impudence. And there 
are altars too among all people of justice and legality and 
modesty, the most beautiful and holy being in the very soul 
and nature of every man, while others are set up for all men 
publicly to honour ; but there are none of shamelessness or 

' As to the confuBion between 'A0i}in) Updyoia and 'AOrfyij ITpoyafa, 
I refer tJie reader to the learned note of Taylor in the Apparatus 
Critil0iiiL 

VOIi, IV. F 
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pettifoggery or perjury or ingratitude, all of which qualities 
belong to the defendant. 

I know that he will avoid the proper and regular course of 
defence, and, keeping clear of that, will resort to railing and 
abuse, and threaten to prosecute, to bring into court, to give 
into custody, and the like. However, he'll get nothing by 
all this with you,^ if you give your attention as you should 
do : for has not the futility of it all been proved in ca,se after 
case 2 repeatedly? Other instances I will pass by : but, Aris- 
togiton, you have tried seven indictments against me, having 
hired yourself to the party who then acted for Philip ; and 
you accused me twice when I rendered my account at the 
audit. I pay that respect to Nemesis which it becomes me 
as a human being, and I am deeply thankful to the Gods and 
to all of you, Athenians, who preserved me ; but you, 
Aristogiton, never were known to speak a word of truth, but 
were always proved to be a pettifogger. If the jury then 
should neglect to enforce the laws and should let you off to- 
day, will you convict me now ? For what ? Only look at it 
in this way. For two years the defendant has been obtruding 
himself on the platform, when he has no right to speak, and 
he does speak notwithstanding. In this time he could see 
the wretched Phocides and the brazier from Piraeus and 
the leather-dresser and all the rest whom he has accused 
before you — he could see them wronging the state ; yet he 
did not see me, the orator, with whom he was at war, nor 
.Lycurgus, nor the others of whom he will have something to 
say presently. Take it either way, he deserves death : 
whether, having a good criminal charge against us, he let us 
off and proceeded against private men; or whether, having 
nothing against us, he will make such statements to deceive 
and impose upon you. Now if there really is a man in 
the city of this way of thinking, that he must and will £nd 
some one to bring vexatious charges and prosecutions, without 
earing whether he does it justly or unjustly, he cannot find 
any one less useful to Mm than the defendant. Whyf 
Because a person who is to accuse others and bring them all 
to trial ought himself to be frreproachable, in order that his 

* MKifio. Pabst — ^"Diess Alles wird euren Beifall nicht haben. 
Auger — ** seront inutileB." 

* Mv^vrvy, Pabst — ''in alien Fallen." Auger — ^'' en (oute occasion.** 
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adversaries may not escape through his baseness. But there 
is no one in the city so full of crimes, and crimes of so serious 
a character, as the defendant. What is he then, I ask ? Oh, 
some men say, he is the people's dog. What sort of a dog ? 
One that will not bite those whom he alleges to be wolves, 
but himself eats the sheep, whom he professes to guard. For 
to which of the orators has he done as much mischief as he 
has to private persons, about whom he has moved decrees 
and been convicted for it ? What orator has he brought to 
trial since he resumed his public speaking ? None : but he 
has brought many private persons. They say that dogs who 
taste mutton ought to be chopped up ; therefore the sooner 
he is chopped up, the better. He is of no use, men of 
Athens, for any of the things which he says he is ; but he 
has devised an odious and impudent mode of proceeding 
Railing in the assemblies and making rash attacks upon all, 
whatever cheats he has there practised on you collectively 
by such means, for these, when he has left the platform, he 
gets satisfaction from each of you singly, making vexatious 
charges, demanding and extorting money — ^not from the 
orators — oh dear no ! — they know how to bully again — but 
from private and inexperienced people, as they who have been 
hit are aware. Perhaps however you will agree that this is 'so, 
but say you think him a useful man to the state, and there- 
fore you ought to disregard all these things and save him. 
Men of Atheus, never judge of a thing from talk, when you 
have had experience of it in fact. The defendant has not 
approached you for five years, during which he was con* 
demned to silence. Who, I ask, in all this time has regretted 
him ? What business of the state has any one observed to be 
neglected through his absence, or what done better since hi& 
return to the platform ) It seems to me that, on the con- 
trary, during the time that he never came near you the state 
had a respite from tne annoyances which he caused to all, but, 
since he has been haranguing you again, it is besieged, as the 
defendant never ceases to make factious and turbulent 
speeches in every assembly. 

I shall now touch upon a somewhat hazardous argument, 
and address myself to those who like him for these things 
In what light such persons ought to be regarded, judge for 
yourselves : I will say no more than this, that they are not 
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wise in attaching themselves to the defendant. I assume that 
none of you who are now in court is a person of this sort ; it 
is just and right and proper, men of Athens, that I should think 
and speak of you thus. Of the rest of our fellow citizens, that 
my disparaging observations may apply to as few of them as 
possible, I assume, that the only person of this description is 
his pupil, or, if you like, his master, Philocrates of Eleusis ; 
not that there are not more ; (would indeed that there were 
no other admirer of Aristogiton !) but what I shrink from 
casting as a reproach upon you, I ought not publicly to charge 
the other citizens with; and besides, the argument will have 
the same effect, addressed to one. What sort of a person 
he must be who finds Aristogiton to his taste, I shall forbear 
to inquire very minutely, for fear I should be driven into 
discussions of an offensive character : but I say this — If 
Aristogiton is in downright earnest a rascal, a malignant 
fellow, a pettifogger, that, in short, which he gives himself 
out for, I concede, I allow, that you, Philocrates, who are a 
person of that sort, ought to preserve one who resembles you : 
for, when all other people are doing their duty and observing 
the laws, no harm, I think, could come to you by it. But if 
he is a retailer and huckster and barterer of roguery, and sold 
every action of his life almost by weight and measure, why, 
foolish man, do you spur him on? Surely a cook can do 
nothing with a knife that will not cut ; and a man, who wants 
to harass and annoy every one by his own measures, can make 
no use of a pettifogger who will sell him. That such is the 
defendant's character, I need not inform you, for you know it 
already. Tou remember how he sold the impeachment 
against Hegemon : you know how he let drop the indictments 
against Demades. In the late case of the olive-dealer Aga- 
thon, after bawling and crying shame 1 shame 1 and turning 
everything upside down in the assemblies, and calling out for 
the torture, he received something or other, and, though he 
was present at the man's acquittal, he kept his mouth shut. 
The impeachment which he held in terror over Democles — 
what did he do with it ? There are plenty of other cases : it 
would be tiresome for me to mention them all ; and I am 
certain you have memorandums^ of them, as you were hia 

^ Either memoranda of the proceedings in the seyeral causes, oa 
Beiske explains it in his Index, or copies of the arrangements zotade 
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jobbing assistant. What man then, good or bad, would save 
a fellow of this description ? and on what account ? (for he is 
the betrayer of those who are like him, and the natural and 
hereditary enemy of the good :) unless one thinks, in a spirit 
of husbandry, that the seed and root of a pettifogger and 
a rogue ought to be preserved for the state. But this, 
Athenians, would be dishonourable, yea, by the Gods, I think 
it would be impioua Your ancestors, I conceive, did not 
build these courts of justice for you, that you should make 
them a nursery to propagate persons of this character, but, 
on the contrary, that you should check and chastise them, 
and that baseness should not become an object of ambition or 
desire. 

A vicious inclination, I suspect, is a difficult thing to 
eradicate. For, when Aristogiton is tried for acknowledged 
crimes, and has not perished long ago, what can one do or say ? 
He has arrived at such a pitch of wickedness, that, even after 
the information had been laid against him, he never ceased 
bawling, slandering, and threatening people : the generals, to 
whose hands you entrusted the most important afiPairs, because 
they would not give him money when he asked it, he said he 
would not choose even to be superintendents of privies ; which 
was no reproach to them, no ; (for they might by giving him 
a small sum of money have escaped the abuse ;) but it was 
an insult to your election, and an exhibition of his own base- 
ness: the magistrates chosen by lot he worried, asked and 
extorted money from them, and gave them every possible 
annoyance : and upon this last occasion he endeavoured to 
throw all of us into squabbles and confusion, by publishing 
false papers ; for, in £Eict, he was born to do everybody mis- 
chief, and his life proves him to be a person of that kind. 

Just consider. There are altogether about twenty thousand 
Athenians. Each of them walks about the market-place, 
doing (I may venture to say) some kind of business, either 
public or private. But the defendant does none ; he cannot 
show any respectable or honest employment in which his life 
is engaged. His mind is not occupied in promoting any 
political good; he attends not to any trade or husbandry or 
other business; he is connected with no one by ties of 

between AriRtogiton and the persons with whom he compounded hi* 
charges, or copies of agreementH between him and Philociutes. 
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humanity or social union : but he walks through the market- 
place like a viper ^ or a scorpion, with his sting uplifted, 
hastening here and there, and looking out for some one whom 
he may bring into a scrape, or fasten some calumny or mis- 
chief upon, and put in alarm, in order to extort money. He 
does not frequent any one of the barbers' shops in the city, 
or the perfumers*, or any other such establishment; he is im- 
placable, undomiciled, unsociable,^ having no feeling of kind- 
ness or friendship, nor any other which a right-minded man has. 
He goes about with those companions with whom painters 
represent the impious in Hades, namely, with imprecation 
and malediction and envy and dissennion and discord. A man 
who is likely to find no favour even with the Gods in Hades, 
but rather to be thrust among the damned on account of the 
wickedness of his Hfe — will you, instead of punishing him 
when his crime is detected, send him forth with greater 
honours than^ your benefactors? For whom have you ever 
allowed, when he owed a debt to the treasury, to enjoy civic 
rights without paying it? No one. Then don't allow the 
defendant now; but punish and make him an example to 
others. 

It is worth your while, men of Athens, to hear the rest. 
What you have just heard from Lycurgus is dreadful enough, 
as dreadful as can be ; yet what I have to mention will be 
found to match with it, and to be quite of a piece. For, 
besides that he left Eretria and abandoned his &ther in prison, 

* Cicero, ad Herennium, Lib. iv 49, seems to refer to this passage : 
''Imago est formse cum formft cum qu&dam similitudine coUatio. 

Hsec Bumitur aut laudis aut yituperationis caus&. Laudis causft, sic : 
Ibat in proelium, corpore tauri validissimi, impetu leonis acerrimi similis. 
Yituperationis; ut in odium aut in invidiam aut in contemptionem 
ad ducat. Ut in odium, hdc modo : Iste quotidie per forum medium, 
tanquam jubatus draco, serpit, dentibus aduncis, aspectu venenato^ 
spiritn rabido, circumspectans hue et illuc, si quem reperiat, cui aliqnid 
mali faudbuB afflare, ore attingere, dentibus insecare, linga& aspei^ero 
possit." 

* Pabst — "Als unversdhnlicher Menschenfeind lebt er unst&t, nnd 
ohne Umgang." 

Taylor cites Aristotle, Polit. I. 2. duBpawos ^^trci voTarucdv fwor, ical 
6 AwoXis — ^Toi <l>av\6s iariv, ^ Kptirrtov fj SvQpvwos^ Stnrtp koL 6 ii^f^* 
'Ofi^pou XoiBopriBels, (II. iz. 63.) 

'A^pifrttp, d04fU<rTOS, dviffruis. 

' Reading Stv instead of oSs. 
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as you have heard from Phsedrus, this odious wretch would 
not bury him when he died, nor pay those who did bury him 
their expenses, but even commenced an action against them. 
And besides that he has not kept his hands off his mother, 
as you lately heard from the witnesses, he sold his sister — 
not a sister by the same father, but his mother's daughter 
and his own sister, at all events, whoever her father was, 
(for that I pass by) — ^he sold her, I say, to be taken into 
a foreign country, as is stated by the plaint in the action 
which was brought against him on that very account by this 
worthy brother here, who will presently assist in his defence. 
In addition to these things, which (heaven and earth !) are bad 
enough, you shall hear another matter. When he broke his 
prison and ran away, he goes at that time to a certain woman 
named Zobia, whom* it seems he once cohabited with ; and she 
keeps him in concealment during those first days when the 
Eleven were searching for him and having him cried ; after 
that she gave him eight drachms to pay the expense of his 
journey, and also a tunic and cloak, and sent him off to Megara. 
Afterwards, when he was making a stir here and had become 
a great man, and when this person who had been his bene- 
factress complained to him and reminded him of the service 
she had done and asked for a requital, he gaVe her a box on 
the ear, and dismissed her from his house with a threat : she 
would not be quiet, but went, as was natural for a woman to 
do, among her acquaintances, and talked of her giievance ; 
upon which, he took her off with his own hand to the sale- 
room of the alien's tax,^ and, if her tax had happened not 
to have been paid, she would have been sold through this man, 
who was indebted to her for his safety. To prove the truth 
of my statements, call me the person who has not received 
payment for his Other's funeral^ and the arbitrator in the 
action which this man here brought against him for the sale 
of his sister, and produce the plaint. And call me first of all 
the patron of Zobia, who hcu*boured him, and the commis- 
sioners of sales, to whom he took her off. You expi*essed 
indignation just now, that he should accuse those who had sub- 
scribed to save him. The monster is odious — odious, men of 
Athens^ and unfit to associate with. Read the depositious. 

' See Vol. iii. Appendix III. p. 351 ; and my article Polctw m the 
Archaeological Dictionary. 
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[DepasiHons,'] 

What penalty then can be sufficient for a man who has 
committed so many grave offences 1 what punishment severe 
enough ? Death would in my opinion '^^ too mild. 

I will mention one more of his misdeeds in private, and 
pass by the rest. Before he left the prison, there came in 
upon forfeit of baiU a person from Tanagra, who had a pocket- 
book in his possession. Aristogiton comes and has some chat 
with him, and steals the pocket-book. Upon the man's 
charging him with the theft, and insisting with vehemence 
that no one else could have stolen it, he was brute enough to 
try to strike him. The man being fresh and newly come, got 
the better of Aristogiton, who was dried and shrivelled up ^ 
from long confinement; so, when it had come to this, he 
bites off the man's nose. The poor fellow in this calamity 
gave up searching for the book, and afterwards they find it 
in a box, of which the defendant had the key. Upon this the 
men in prison pass a resolution, not to share fire or light, 
meat or drink, with Aristogiton, and that none of them should 
either give him anything or take anything from him. To 
prove my statements, call me the man himself, whose nose 
this brutal wretch bit off and swallowed. 

[^The Deposition,^ 

Fine works these achieved by your orator! and a nice 
thing truly, to hear speech or counsel from the mouth of one 
who has done such things ! Now read this pretty resolution 
about him. 

[^The Eesoltttion,"] 

And could you, Athenians — ^when people thrown into 
prison for roguery and profligacy thought the defendant so 

^ vpbs Korrryyiiriy, Pabst, foUo^nng Reiske — " wegen einer geleisteten 
BUrgschaft." And Auger-:-" qui avoit r6pondu pour quelqu'un." But 
Meier, cited by Sohafer, explains it — " quia vadem dare non poterat," 
''for lack of bail.*' The sense is good, and suitable to the case of a 
foreigner; but it seems not so well to agree with the Qreek 
expression. 

* rerapix^vfiipov, " shrunk up like salted fish." This is one of the 
metaphors censured by Taylor as coarse and unlike Demosthenes. The 
French and German translators have not attempted to keep it up. 
Auger — ** 6nerv6 et 6puis6." Pabst — " abgemagert." 
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much more abandoned than themselves, as to exclude him 
from their society— could you without shame admit him to 
intercourse with yourselves — him who is by law an outcast 
from the constitution ? What part of his conduct or his life 
do you approve, that you should do so, or which of all his 
proceedings does not disgust you ? is he not godless ¥ is he 
not brutal 1 is he not polluted ? is he not a pettifogger? 

And yet, notwithstanding all that he is and eJl that he 
does, he is eternally shouting in the assemblies, " I am your 
only well- wisher; all these men are conspirators; you are 
betrayed ; my goodwill is the only thing left you." I shall 
be glad to examine this mighty and violent affection of his 
for you, and to see how he gets it and whence it is deriyed^ 
that, if it is what he represents, you may make use of it and 
put confidence in it, if otherwise, that you may be on your 
guard. Do you suppose, because you passed sentence of 
death upon his father, and sold his mother as a slave after 
conviction for undutifulness to her patron,^ that on these 
accounts he is well disposed to youl By Jupiter and 
all the Gods, that would be most unnatural ! For if he is 
attached to them and observes the law of nature^ which is 
one and the same both for men and beasts, and whose rule is 
to love parents, it is plain he must be hostile to a people who 
have destroyed them, and to the laws and constitution of that 
people. If he does not resent these things, who, I should like 
to know, seeing that he has cast off his regard for his parents, 
believes in that which he now professes for his country 9 For 
my part, I consider that a person who neglects his parents is 
unworthy of trust, and is an enemy not only to men, but to 
the Gods.^ But I suppose, because you convicted him upon 
the information, and twice put him in prison, and his brother 

1 See Vol. iii Appendix III. p. 251. 

' He speaks in the spirit of the Athenian law, which severely 
punished those who neglected their parents. See Vol. iii Appendix 
VlIL p. 351. As to the sentiment, compare Shakspeare, King Lear^ 
Act IV. Scene 2 :— 

I fear your disposition : 
That nature which contemns its origin 
Cannot be border'd certain in itself; 
She that herself will sliver and disbranch 
From her material sap perforce must wither. 
And come to deadly use. 
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as well as bim, he is on these accounts well-disposed to you. 
Why, that also would be unnatural. Or perhaps, because you 
deprived him on his probation of the office to which he was 
chosen by lot 1 Or because you condemned him for moving 
an illegal decree 1 Or because you imposed on him a penalty 
of five talents! Or because you point at him with your 
fingers to designate him as the vilest of mankind ! Or be- 
cause, while the present laws and constitution subsist, it is 
impossible for him to be freed from all this disgrace ! On 
what account then is the defendant well-disposed to you 1 
Because (to use his own words) he is impudent. And from 
what does an impudent man derive his name, but from this, 
that he dares, for want of shame, to assert that which is untrue 
and which never can be true ^ as the defendant does ? 

There are some points as to the information, which I 
thought Lycurgus omitted, upon which I ought to address 
a few words to you. I hold that you ought to try the 
defendant and the rights of this case in the same manner as 
if you were considering a question of private debt. Suppose 
now that one man charged another with owing him a sum of 
money, and the other denied it ; if the covenant upon which 
he borrowed the money were shown to be in existence,^ and 
the tablets which were set up to be standing,^ you would hold 
the party denying the debt to be an impudent person ; if 
they were shown to be removed or destroyed, you would 
think the complainant an impudent person : it is natural you 
should. Well : of Aristogiton's debt to the state there are 
these evidences : his covenant, the laws, according to which 
all debtors are registered ; his tablet, the board which lies 
in the temple of the Goddess. If indeed these are removed, 
and the debt is cancelled, we are talking nonsense, or rather 
telling falsehoods ; but if they still exist, and will exist and 
abide until he has paid the debt, then the defendant is not 
speaking a word of truth, but is a wrong-doer and a criminal 
for endeavouring to destroy a just claim of the public. For 

* Kcifityau, " remaining where they were deposited " — which waa 
oommonly with some third party. See my article Syngraphe in the 
Archaeological Dictionary. 

' (ipoi were tablets or pillars which showed that the land wliere they 
were set up was mortgaged. For a more full explanation, the reader is 
referred to the speeches against Onetor in this volume. 
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■we are not now trying or arguing, whether he owes all that 
he once owed, but whether he owes anything at all. Or it 
would be hard indeed upon those who are entered for a 
drachm only, if, because they have done little or no wrong, 
the fact of their being debtors must operate to their preju- 
dice ; while a person who has done grievous wrong may have 
his franchise on making one or two payments. Besides, the 
debts which are entered against Aristogiton, and for which 
the information is laid, are three in number. Two of them 
he has returned as being due ; ^ the other he has not re- 
turned, but he prosecutes Ariston of Alopece for a fraudulent 
entry. " Yes, " says he ; " for he has entered my name un- 
justly." For this then, as it seems, you must obtain satisfac- 
tion. But then it is necessary first to render satisfaction, and 
to submit to the penalty which has been imposed on you ; or 
for what shall you obtain satisfaction 9 For, if it is lawful 
for you to act in every respect like other men, what wrong 
have you suffered 1 I beg of you, men of Athens, to consider 
this. Should he convict Ariston of fraudulent entry, what 
will be the consequence 9 His name will be expunged, I sup- 
pose, and Ariston's will be entered instead ; that is what the 
laws prescribe. Very good. I ask then, will this man whose 
name is expunged be indebted to the treasury from that day, 
and the other who is entered have his franchise ? According to 
what the defendant now contends for, this is the result ; for i^ 
when his name is entered, he is not a debtor, when it is ex- 
punged, he will of course be a debtor. But this is not so ; it 
can't be : the truth is that, when his name is expunged, then 
he will not be a debtor ; he is therefore a debtor now. But 

* Because the very proposal to give hia land in mortgage was an 
acknowledgment of the debt ; and there was doubtless a record of this 
in the public register. Pabst, following Beiske, translates, " Zwei hat 
er bezahlt und ausstreioben lassen." I cannot see that this agrees 
either with the words or the argument of the orator. Auger, who 
gives the same translation, confesses candidly enough that he does nut 
understand the passage : " Ce que veut dire dans le texte iv diroypa<fyf 
wtwoiirrtu, je I'ignore absolument." 

The argument runs thus : — " There are three debts. I need not 
trouble myself about two of them, for they are not in question ; Aris- 
togiton having admitted their existence when he mortgaged his land 
for them. The third alone he denies, accusing Ariston of having 
falsely entered it." Then he proceeds to show the fallacy of Aristo* 
ffM>Vi*» argument with respect to it. 
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what say you to this ] If Ariston be acquitted, from whom 
will the state get satisfaction for what the defendant does now 
without any right? And those persons whom he appears 
against in the court, going about and proposing penalties of 
death and imprisonment, how are they to recover their lives, 
or indemnity for their sufferings 1 For this man, whom the 
laws allow not to share even common and ordinary rights, 
brings irretrievable misfortune upon others in a way that is 
neither just nor constitutional, nor for your advantage. For 
my own part, when I see these things,' I wonder what your 
notion is of things being upside down. Is it the earth being 
up there, and the stars down here ? That can never take place, 
and I trust it. never will. But when those, who have no liberty 
by the laws, have liberty by your wills ; when profligafcy is 
honoured and virtue discarded ; when what is just and useful 
is overpowered by envy ; then we should consider that every- 
thing has been turned upside down. 

I have seen persons on their tiial before now, who, being 
convicted by the facts, and having no means of proving their 
innocence, appealed, as a last resort, either to their general 
respectability and good behaviour, or to the deeds and services 
of their ancestors, or to something else of that sort, by which 
they moved the jury to compassion and clemency. Upon 
none of those topics has the defendant any footing that I can 
see : to him such ground opens nothing but precipices, whirl- 
pools, abysses. For of what really can he speak f Of some- 
tliing that his Either has done, perhapa Why, you passed 
sentence of death upon him in these courts here, doubtless 
because he was a rogue and deserved to die. I suppose 
however, if this about his father is an awkward matter, he 
will appeal to his own life, as being so decent and respectable. 
What life ? where spent 1 That which you have all witnessed 
is not one of this character. Oh but, my good sir, he will 
fall back upon the public services. When performed, and 
where 1 Those of his &ther) There are none. His own 9 
Presentments, arrests, informations you will find, but no ser- 
vices. But perhaps, even without these, a host of relations, 
worthy and good men, will come forward to beg him off. 
Why, he has none, and never had any ; how could he, when 
he is not even free bom 1 I beg pardon ; he has a brother, 
this person who is here, and who commenced that pretty 
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action against him. Other things about him there is no need 
to mention. Brother he is to the defendant both on the 
father's and the mother's side, and, to his further misfortune, 
a twin brother. This person — I pass by other matters — but 
the poisons and the enchantments, for which you put to death 
that detestable poisoning woman, the Lemnian Theodons.^ 
and her whole race with her ; these he got from her servant, 
who gave the information against her, and by whom this 
rascal has had children ; and now he practises juggling tricks 
and impostures, and professes to cure epileptic people, being 
himself an epilept with every kind of baseness. This person, 
I say, will petition for him ; this poisoner, this pest, whom 
any one would regard as an object of evil omen rather than 
wish to address ; a man who has pronounced himself worthy 
of death ^ by bringing such an action. 

What then remains, Athenians ) Those aids, I suppose, 
which are common to all persons on their trial, derived from 
the feelings of you, their countrymen ; for the accused never 
finds them for himself, but each juror brings them with him 
from home : I mean mercy, compassion, humanity. But it 
is not right, before God or man, to give this odious creature 
the benefit of such feeliugs. Why is it not ? Because, what- 
ever law a man has in his own nature for his fellow- men, the 
same ought to be applied to him by each of them. What 
law do you think Aristogiton has for all? what wish does he 
cherish? Think ye he wishes to see them prosperous, and 
living in happiness and honour? And what will he do to 
live? For the misfortunes of others support him. He there* 
fore wishes all people to be involved in litigation and trials 
and foul charges. This is his husbandry, this his trade. 
Pray tell me, Athenians, what sort of a person deserves to be 
called an out-and-out rogue, an accursed wretch, a common 
enemy, a foe to mankind ; for whom one would wish the earth 

' It waa Demoflthen^R himself who prosecuted her, as we learn from 
Plutarch in his life of the orator. He calls her Theoris, and says she 
was charged (among other things) with teaching slaves to cheat their 
maatora. 

' Pabst adopts Schafer's reading, a^^. But he is wrong in trans* 
lating rerlfiriKtv **ia Antrag gebracht hat;" for that would require the 
middle voice. Whichever we read, adr^ or a6r^, the assertion of the 
orator la not to be underatood literally, but only to signify that tha 
bringing of the action was a virtual condraanation. 
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to yield no fruit, nor afford ground for burial t Is it not 
Buoh a person as thisi In my opinion, certainly. What 
compassion, what mercy has been shown by the defendant to 
those whom he falsely accused ; for all of whom he proposed 
the penalty of death in these courts, and that too, before the 
division for the first verdict I And those persons, against 
whom this miscreant was so bitter and savage, the jurors 
allotted to try them, O Athenians, in the discharge of their 
duty preserved ; and, while they acquitted the objects of his 
persecution, they did not give him a fifth part of the votes. But 
his bitterness and bloodthirstiness and cruelty were found at 
their post : he saw children and mothers of the accused, in 
some cases aged women, standing before the tribunal, and had 
no pity on them. And is there mercy for you, Aristogiton % 
On what account, and from whom) Or do your children 
deserve compassion 1 Far from it You have forfeited their 
title to compassion, or rather you have destroyed it wholly. 
Do not then approach the harbours which you have yourself 
blocked up and filled with stakes ; ^ for it is not just. 

If you were to hear the slanders which he uttered against 
you as he walked round the market-place, you would detest 
him still more ; and justly. He says that many persons are 
indebted to the treasury, and that they are all in the same 
predicament with himself. I gi'ant that the unfortunate are 
many, even though they are but two ; for they are decidedly 
more than they should be, and none of the other citizens 
ought to be state debtors. But most assuredly I don't think 
they are in the same predicament with the defendant, nor 
anything like it, but quite the contrary. Just consider — and 
don't imagine, Athenians, that I am addressing you as 
persons indebted to the treasury ; for it is not the fact, and 
I trust never will be, and I don't believe it But should any 
one of you happen to have a friend or acquaintance among 
that class, I will show you that on his account you ought to 
detest the defendant. In the first place, because honest men, 
who have become sureties, and done acts of kindness, and 
contracted private debts, to which no criminality is attached, 
and who have fallen into misfortune — such men he puts in 
the ss^nie rank of infamy with himself, which is neither right 
nor proper. For it is not the same thing, Aristogiton, nor 
' As to TpofioXoi, see the Oration on the Chersonese^ Vol. L p. 111. 
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anything like it, for you, who moved that three citizens should 
be put to death wi^out trial, to be indicted and convicted 
for an illegal motion, and, when sentence of death ought to 
have followed, to be let off with a fine, and for one who has 
become security for a friend to be unable to pay an unex- 
pected penalty. It is not the same thing ; no ! In the next 
place, Aristogiton, as far as it depends upon himself, breaks 
up and destroys that general good feeling which you have 
naturally for one another ; as you may see from what I am 
about to say. You, men of Athens, exercising, as I have 
said, your natural kind feelings towards each other, live toge- 
ther in the commonwealth much in the same way that rela- 
tions dwell together in their private houses. How then do 
they manage 1 Where there is a father with grown-up sons, 
and perhaps their children also, there must necessarily be 
many different inclinations ; for youth and age neither talk 
nor act in the same manner. However, if the young are dis- 
creet, they contrive in all that they do, if possible, to escape 
observation, or, if they cannot, at all events to have the ap- 
pearance of desiring it : and the elder people again, if they 
chance to observe any expenditure, or any drinking or plea- 
suring that passes the bounds of moderation, see it without 
appearing to have seen. And by such means everything is 
done which human nature prompts, and is done well. Just 
in the same manner you, Athenians, live in the state in a 
spirit of relationship and humanity ; the bulk of you so look- 
ing at the acts of unfortunate men, as (to use the words of 
the proverb) seeing not to see and hearing not to hear, while 
they manage in all their proceedings to display a cautious 
reserve and sense of shame. And by such means that uni- 
versal concord, which is the origin of all blessings, is esta- 
blished and abides in the commonwealth. This state of things, 
so happily settled by your natures and habits; Aristogiton 
disturbs, destroys, and casts to the wind; and, what every 
other man who has been unfortunate does without noise, he 
performs almost with bells round his neck. Neither presi- 
dent, nor crier, nor chairman, nor assistant tribe,^ can control 
him. And now, when any of you, annoyed at the defendant's 
indecent conduct, says — '' This fellow to act in such a way, 

^ Thoee who sat on the steps of the platform to keep order. Seo 
VoL lit Appendix Y. p. 841. 
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when he is a debtor to the treasury too ! " " Well ! isn't such 
and such a one a debtor ? " — this is the answer you get, every 
man naming his private enemy : and thus Aristogiton's pro- 
fligacy draws forth these reproaches, which are cast upon 
persons who do not resemble him. 

It remains then, Athenians, for those who wish to get 
rid of this man, now that they have a crime clearly proved 
according to the laws, to pass sentence of death upon him 
(that is the best course), or at all events to impose such a 
pecuniary fine as he will not be able to pay : there is no 
other way of getting quit of him, you may be assured. 
Among the rest of mankind, Athenians, you may observe, 
that the good and honest, by their own natural impulse, do 
what is right ; those less estimable, who yet fall not within 
the rank of the very bad, avoid committing faults through 
fear of you and through their sensibility to reproach and dis- 
grace; the worst sort, the most wicked wretches (to use a 
common expression), are brought to their senses by misfor- 
tune. But this Aristogiton has so far surpassed all mankind 
in wickedness, that even suffering has not been a warning to 
him j he has again been caught in the same acts of injustice 
and encroachment. And he deserves your wrath far more 
now than he did before, because then he only thought proper 
to move illegal decrees, whereas now he does everything— 
accuses, speaks in public, utters foul and abusive language 
proposes sentences of death, brings impeachments, slanders 
citizens possessed of their franchise, he himself being a debtor 
to the treasury ; nothing can be more atrocious than this. To 
admonish him would be madness : he that never was fright- 
ened nor put down by that tumult with which your whole 
assembly admonish troublesome persons — ^he'd be likely to 
mind the warning of a single individual. The defendant's 
case is incurable, incurable, men of Athens. As physicians 
therefore, when they see a cancer or an ulcer or anything of 
the sort which is incurable, bum it out, or cut it wholly away, 
so ought you to exterminate this monster, to cast him out of 
the commonwealth, to destroy him, not waiting till you suffer 
something which I pray may never befall you either publicly 
or privately, but taking timely precaution against it. For 
just consider. None of you, I dare say, was ever bitten by 
a viper or a tarantula, and I hope you never will be; but 
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yet, whenever you see creatures of that kind, you kill them 
directly. In like manner then, Athenians, when you see 
a pettifogger, or a man bitter and viper-like in his nature, 
don't wait till he bites you, but whoever lights upon him, give 
him his deserts. 

Lycurgus called Pallas and the mother of the Gods to 
witness, and he did well. I invoke your ancestors and their 
virtues, whose memory not even time has eiGFaced ; and no 
wonder : for they governed the state, not by lending them- 
selves to assist knaves and pettifoggers, not by venting spite 
upon each other within the walls, but by honouring both 
orators and private citizens who were virtuous and good, 
while the wicked and the audacious they detested and 
punished : the consequence of which was, that all were com- 
petitors in honourable deeds. 

One thing further, and I have done. You will go forth 
presently from the court, and all who have stood around, 
foreigners as well as citizens, will take a view of you, and will 
look at every man who passes, one by one, and know those 
who have given votes of acquittal by their countenances. 
What will you say then, men of Athens, if you go forth as 
persons who have abandoned the laws ? With what faces, 
with what eyes will you meet the gaze of each beholder ? 
How can you go to the temple of Cybele,^ if you have 
any occasion ? Could you individually and separately have 
recourse to the laws, as being in force, if you all collectively 
quit the court without having affirmed them ? Surely not. 
How on the first day of the month will you ascend to the 
Acropolis, and implore the Gods to grant prosperity to the 
state and to each of yourselves, when, Aristogiton and his 
worthy father being there, ^ you have given a judgment con- 
trary to your oaths and to the &cts there registered? Or 
what will you say, Athenians, what will you say, should any 
one guess the acquitting jurors and put the question to you 1 
What will you answer 1 That you like this man ? And who 
will venture to say so ? Where is the person who would 
inherit his baseness, attended with execration and dishonour ? 

' In thia were archives of the Athenian laws, to which every dtizen 
had access. See V6fxoSf Arch. Diet. 

^ /. e. their names being there entered as debtors. For, though th« 
fftther was dead, the record of his debt probably remained. 

VOL. IV. Q 
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Will not each of you rather say that he did not acquit f 
Then you'll execrate those that did, each thus giving proof 
that he was not one of them, ^.ud wherefore resort to this, 
when good words might be on your lips, when all might im- 
plore blessings for all, you for yourselves, and the rest of the 
Athenians for you, and I may add the foreigners also and 
their wives and children ? For the defendant's mischievous 
activity has reached, verily it has reached all : and all would 
rejoice to be delivered from his wickedness, and to see 
punishment inflicted upon him. 
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That Aristogiton the defendant is a debtor to the treasury, 
and that he is not possessed of his franchise, and that the 
laws expressly prohibit such persons from speaking in public, 
has been clearly shown, men of the jury. It is your duty 
to repress and restrain all people who break the laws, but 
most especially those who hold magisterial offices and take a 
part in political affairs. For through them the republic can- 
not help being either injured, if they are vicious, or, on the 
other hand, greatly benefited if they are virtuous and choose 
to observe the laws. If you once allow those who undertake 
any public duty to violate the laws and set at nought the 
rules of justice, it is a matter of course that all who belong 
to the state should suffer by it. For as mistakes occurring 
on board ship in a voyage, if committed by any of the com- 
mon sailors, cause but slight damage, but, if the pilot commits 
a &ult, the mischief which he does extends to all the pas- 
sengers ; in like manner the errors of private men do injury 
not to the multitude, but to themselves, whereas those of 
magistrates and statesmen reach the whole people, and there- 
fore Solon ordained that punishments for private men should 
be slow, but speedy for official personages and political leaders ; 
for he thought that from the former we might get satisfisustion 
in the course of time, but from the latter we could not wait 
for it : and in fact there would be nobody left to punish, if 
the constitution was overthrown. 
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No one is impudent or arrogant enough to dispute these 
principles, except this wicked wretch Aristogiton. We shall 
find, itiej are submitted to by all our magistrates and states- 
men, when you have once passed any sentence against them. 
For example, when any of the men in office are deposed, they 
immediately cease to exercise their functions and are deprived 
of their crowns ; and again, such of the Judges as are not 
promoted to the Areopagus never think of forcing themselves 
into the place, but acquiesce patiently in your decision. And 
it is reasonable they should do so : for as, while they are in 
office, they consider that private men are bound to obey them, 
so, when they have returned themselves to a private station, 
it is right they should conform to the laws which govern the 
state. And if you will look back to the earliest times, you 
will see that all our statesmen in the same way submitted to 
your ordinances. Aristides, they say, after being removed by 
your ancestors, dwelt in ^Egina until the people received him 
back ; and Miltiades and Pericles owing to the state, one of 
them thirty and the other fifty talents, did not harangue the 
people until they had paid. And it would be a most shock- 
ing thing to happen, that, while your greatest benefactors 
could not obtain the privilege of acting for you contrary to 
the established laws, a person who has done no service, but 
committed innumerable offences, should be seen thus easily, 
against justice and the public good, to have obtained from 
you a license to infringe the laws ? But why need I speak of 
ancient times 1 Consider the men of your own day, and see 
if any of them has ever been so outrageous. You will not 
find one, if you look closely into the matter. Let me further 
observe— when any one prefers an indictment to the Judges 
against a law or a decree, the law or decree is invalid, and 
the proposer or mover makes no impudent resistance, but 
acquiesces in what you decide, even though he is the most 
powerful orator or most able politician among you. Is it not 
monstrous then, that what your whole assembled body has 
voted according to the laws should be invalid, yet that Aris- 
togiton*s inclination to break the laws should, with your con- 
sent, have greater effect than the laws themselves ) Again — 
when any prosecutor has failed to get a fifth part of the votes, 
in those cases in which the laws declare that he shall not 

q2 
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indict or arrest or give into custody^ for the future, the 
result is similar : none of the persons under any such penal 
sentence ventures to act in defiance of it. Aristogiton, as it 
seems, is the only man whose will is to he superior to the 
court and to the lafv. Neither you nor your ancestors ever 
repented of observing all these ordinances, for it is the pre- 
servation of democracy, to overcome its enemies either by 
counsel or by arms, but to submit to the laws either by 
choice or by constraint. And that such course of action is 
becoming, is acknowledged on the pai*t of the defendant him- 
self. For after the misfortune of the Greeks at Chserdnea, 
when the city was in the extreme of peril, feaiing for her very 
foundations, and when Hyperides moved ^ that the disfran- 
chised should be restored to their rights, so that all might 
join zealously and harmoniously in the struggle for freedom, 
if any danger of such magnitude should menace the state, 
Aristogiton indicted this decree as illegal, and appeared as 
prosecutor in court. Is it not shocking, that this man 
should not allow any citizen to obtain his franchise to accom- 
plish his country's deliverance, and yet should demand the 
same privilege from you to pursue his own lawless course? 
Surely that vote was far more legal and more just than the 
one which you now ask these jurors to pass for you. The one 
was equitable and applied to all the citizens; the other was 
inequitabk, designed for your special advantage, and youra 
alone. The one had for its object to prevent a peace by 
whose terms a single man became master of the whole govern- 
ment ; the other to give to you alone a license to defeat the 
resolutions of these men, to transgress with impunity the 
laws transmitted from ancient times by your ancestors, and to 
do whatever you please. I should be glad to ask him whether 
his indictment of the decree was just and lawful, or, on the 
contrary, ui\ju8t and illegal : for, if it was improper and in- 
jurious to the people, for that very reason he deserves to die ; 
if it was advantageous and beneficial to the many, why 
do you now require these men to pass a vote contrary tc 
what you yourself proposed 1 The truth is, neither were his 
former proceedings just, nor are his present lawful or expe- 

^ As to f^i^yriffis, see Vol. ill. Appendix VIIL p. 358. 
> See Vol. ii. Appendix II. p. 319. 
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dlent for you, I see that you, men of the jury, hold this 
opiniou in regard to yourselves : for you have before now 
given judgment upon many informations against private men. 
Would it not be shameful that you should strictly put the 
laws in force in your own case, and yet be so resigned in 
the case of these busybodies, who make themselves a public 
nuisance and endeavour to lord it over all ? 

Surely none of you can take this view, that it ought to be 
as I say, but that, on account of Aristogiton's good character 
and usefulness to the state, you ought to connive at his occa- 
sionally breaking the law. For, that he is a man of bad and 
corrupt character, Lycurgus, as it seems to me, has already 
abundantly proved; and that he is of no use to the state, you 
may see easily enough from his political conduct. What man 
has he ever brought into court and convicted upon these 
charges which he prefers ? What revenue has he procured for 
you 2 What decree has he drawn, the acceptance of which 
you have not afterwards deliberately repented of) For here 
he is so wrong-headed and such a barbarian in his nature, 
that, when he sees you slightly irritated against any persons 
and more excited than you ought to be, he catches at your 
wishes in the moment of your anger, and opposes your inte- 
rests. A statesman acting for your good ought not to follow 
the passions which spring out of sudden anger, but to be 
guided by reasonable calculations, by circumstances and oppor- 
tunities : the former are apt suddenly to change, the latter to 
endure and subsist somewhat longer. The defendant, disre- 
garding these considerations, exposes the secret weaknesses of 
the government, so that you are compelled to make the same 
things valid at one time and invalid at another. 

But perhaps, because his principle is to rail against all men, 
to bawl people down, and object to everything that is said, it 
is proper on these accounts to preserve hiuL Nay, men of 
the jury ; I declare to heaven, these things which are con- 
stantly occurring on our platform are a disgrace, and through 
the desperation of these persons the better class of you have 
come to be ashamed of meddling in politics. However, if 
such proceedings are to any one's taste, you will be at no lo.<is 
for people of that sort ; the platform is still full of them. 
For it is not difficult to find fault with advice which has been 
given ; the difficult thing is to advise and persuade you t> 
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pass good resolutions. Besides, if he had not deceived you 
before by means of such arguments, when he was tried on the 
former information — ^though even then you could not justly 
make any concession contrary to the existing laws ; for you 
must not allow some persons to break the laws and expect the 
rest to obey them — ^yet, I grant, you might then with more 
reason have trusted him and shown him favour and foregone 
some of your strict rights. But when, after having let him 
off in hopes of amendment, you shortly afterwards punished 
the same person again as a mischievous orator and politician, 
what decent excuse is left for you, if you are imposed upon 
noWl For why trust to words where you have the experience 
of facts? In cases where you have not proof positive in your 
possession, it may be necessary to judge by words. I am sur- 
prised at people who are so constituted, that, while they 
entrust their private interests only to men of long-tried 
honesty, they will confide the interests of the commonwealth 
to men whose baseness has been proved beyond disputa No 
one would put a dog of inferior breed and quality to guard 
his flock j and yet some say that, to watch your public men, 
you should employ the first persons who present themselves, 
who, while they pretend to inform against delinquents, require 
the utmost watching themselves. 

If then you are wise, reflect upon these things ; have done 
with the persons who are always talking of their attachment 
to you ; but exert every possible vigilance on your own part, 
and allow none to defeat the laws, especially none of those 
who boast of their ability to speak and move for the good of 
the many. It would be a terrible thing that, while your an- 
cestors feared not to die in defence of the laws, you should 
not even punish those who transgress them ; and that, when 
you have voted to erect in the market-place a brazen statue 
of Solon who framed the laws, you should show such an utter 
disregard of the laws themselves, on account of which he has 
received such distinguished honour. What an absurdity it 
would be, that in legislating you should manifest displeasure 
against the vicious, yet, when you have caught any of them 
in the act of crime, you should let them off with impunity ; 
and that, while the lawgiver, a mere individual, incurs on 
your behalf the hatred of all rogues, you yourselves, even 
when you are assembled together to look after your interests, 
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instead of showing your abhorrence of rogues, are over- 
come by the roguery of ooe man; and, while you have 
made it punishable with death for any one to produce a 
non-existing law, you allow persons to escape without punish- 
ment who give to our existing laws the character of non- 
existing. 

You will perfectly comprehend how great an advantage it 
is to obey the established laws, and how great an evil to despise 
and disobey them, if you will place before your eyes and 
examine separately the advantages arising from the law and 
the results of their infraction. For you will find that the 
latter performs acts of madness and intemperance and en- 
croachment, the former does the work of intelligence and 
wisdom and justice. Here is the proof. Those states we 
shall see are the best governed, in which there have been 
the best legislators. As bodily ailments are checked by the 
discoveries of medical men, so the ferocity of the mind is 
removed by wisdom. In short, we shall find nothing noble 
or useful which is not associated with law : indeed the whole 
universe, the heavenly bodies and the seasons, as they are called, 
if we may trust to what we see, appear to be governed by 
law and order. Therefore, ye men of Athens, come with 
mutual encouragement to the assistance of the laws, and pass 
sentence upon tibose who have wilfully offended against what 
is holy. If you act thus, you will perform your duty, and 
give the most satisfactory decision. 
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THE ORATION AGAINST APHOBUS— I. 



THB ABOUMENT. 

The speeches against Aphobus, the first ever spoken hy Demosthenes, 
were delivered in a cause of his own, which came on for trial b. o. 864, 
when he was in his twentieth year. The circumstances out of which 
it arose are gathered mainly from the speeches themselves ; but it 
will assist the reader to give a brief account of them. 

Demosthenes, the father of the orator, was a man of considerable pror 
perty, the greater part of which was embarked in trade and mer- 
cantile speculations. The total amount of capital which he died 
possessed of, (the details of which are given below,) was estimated 
at nearly fourteen talents. He left a widow and two children ; a son 
at the age of seven, and a daughter at the age of five. By his last 
will he bequeathed the guardianship of his children and his property 
upon certain trusts to his two nephews, Aphobus and Demophon, 
and an old friend, Therippides. The directions were, that Aphobus 
shondd marry the widow and receive with her a portion of eighty 
micas : Demophon was to receive two talents, on condition that he 
married the daughter when she reached the age of pubei-ty : and 
Therippides was to enjoy the interest of seventy minas until the son 
came of age. The residue of the estate was ordered to be invested, 
so as to accumulate for the benefit of the young Demosthenes. 

It appears that the guardians grossly neglected their duty, not only 
failing to perform the conditions upon which they took their own 
legacies, but squandering, wasting, or appropriating to their own use 
the bulk of the property. They made no attempt to invest it as the 
will directed ; and the consequence was that, by the time Demosthenes 
had attained his majority, t. e, when he had completed his seventeenth 
year, the estate, instead of being vastly increased (as it might have 
been by good management), was reduced to about a tenth of its 
original value. He charges them with having committed during the 
interval divers acts of fraud and meanness, and among others, with 
having cheated his preceptors of their dues. 

Upon the attainment of his majority, Demosthenes called upon the 
three, guardians to render him an account of the manner in which 
they had disposed of the estate. Their conduct had become pretty 
notorious, and the account, which, after vai'ious excuses and delays 
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Hhey at last reudered, was not wholly unexpected. The breach of 
trust however was so flagrant, and the loss which it entailed so 
enormous, that nothing remained for Demosthenes but to seek 
redress by legal proceedings. Here indeed the chaneeB seemed 
against him; for he would have to contend with powerful and 
experienced adversaries, whose resources wera augmented by the 
very plunder which they had taken from him. In order to recover 
. his rights, it would be necessary to use every possible diligence in 
collecting proofs of the fraud, and preparing for the struggle in 
couH, in which he would have to appear as plaintiff, and (at least) 
open his case to the jury. For the Athenians (as I have already 
explained) required the parties to appear in person, and in general 
to conduct their own causes; though a youth like Demosthenes 
would be permitted, after a formal opening of his case, to leave the 
substantial part of it to the advocacy of a friend. Demosthenes 
however, as we have reason to believe, had no desire to escape from 
the personal contest, or to procure an advocate to plead his cause. 
It was just about this time that he heard Callistratus make his 
celebrated defence in the affair of Oropus, which fired him with the 
ambition to become an orator ; he felt, as we may well imagine, that 
he had within him the power to become one. At the same time he 
must have knowt, and must have been advised, that for a contest so 
important, upon the issue of which his future fortunes in life might 
depend, some laborious preparation was. indispensable. To ensure 
success, there was moi'e required than fluent speaking or an impas- 
sioned address to the jury. He must know something of Attic law, 
more particularly the mercantile branch of it, and that which related 
to wills and wardship ; also of the procedure and practice of the 
Athenian courts, the rules of evidence, and the various artifices in 
the management of causes, which are never thoroughly learned 
except from long experience. It was impossible for a youth of 
eighteen to obtain a competent knowledge of these things, and to 
meet so pressing an emergency, without assistance. 
Under such circumstances, Demosthenes applied for aid to a person of 
that class, whom the great increase of litigation of Athens had 
caused to spring up, and who united in themselves some of the 
functions of our attorney and special pleader. Their chief business 
was to prepare speeches for the suitors, or rather, to get up their 
cases for them : the more eminent also gave lectures, or lessons in 
rhetoric. The person selected by Demosthenes was Isseus, and a 
better man could not have been chosen. He had been a pupil 
of Isocrates, whom, though he was inferior in the graces of diction, 
he greatly surpassed in vigour of reasoning and practical know- 
ledge of the world. He was (as we should say) the best real 
property lawyer at Athens, where questions of disputed inheritance 
(not without complexity and difficulty) were frequently occurring. 
His extant speeches on these subjects, written for his clients, are 
master-pieces of legal argument, expressed in clear and forcible 
language. Under the tuition of this able man Demosthenes placed 
himself, and obtained just the assistance which he needed. In tho 
Ooarse of the two years after he had come of age, he so employed 
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hia time under the guidance of Isseus, as not only to prepare himBelf 
for the conduct of his own cause, but, by the knowledge which he 
acquired of Attic jurisprudence and public business, to lay the 
foundation of his future fame as an orator. It has been said that 
Isssus either composed or corrected the speeches which have come 
down to us against Aphobus and Onetor. A similarity in the style 
to his acknowledged works, as well as the relation which existed 
between him and his pupil, renders either of such suppositions pro- 
bable enough; but, however that be, we may take it for granted, 
that Demosthenes received from him those instructions as to the 
preparing of his case for trial, the handling of it in court, the 
arrangement of facts, evidence, and arguments, which were far more 
important to the issue than the mere language in which he would 
clothe his address to the jury. 

During the long interval which elapsed before the actual commencement 
of legal proceedingfi, it seems that several attempts were made by the 
parties or their common friends to obtain a settlement of the dispute, 
or a reference to arbitration ; but all proved ineffectual Aphobus 
at one time had agreed with Demosthenes to refer the matters in 
difference between tiiiem to three private arbitrators, whose decision 
would have been final ; but finding, as Demosthenes tells us, that 
the arbitrators were likely to decide against him, he revoked the 
submission, which he was at liberly to do, either because he had not 
entered into a binding agreement, or perhaps because any submission 
of that sort was revocable before, or within a certain time before, the 
award. Nothing then remained for Demosthenes but an appeal to 
a legal tribunal ; and accordingly in the year b. o. 864, in the Archon- 
ship of Timocrates, he commenced three several actions against hia 
three guardians, prosecuting that against Aphobus immediately, and 
postponing his proceedings in the other two imtil the first should be 
decided. 

After the imatructio litis before the Archon, the cause was sent to be 
tried in the first instance before one of the ofEicial arbitrators, who 
gave his decision against Aphobus, from which he appealed to a jury. 
Fearful however of the result, he attempted to get rid of the whole 
affair by an artifice, and, a few days before the day of trial, he pro- 
cured one Thrasylochus, a friend of his own, to tender to Demosthenes 
the trierarchy, or the alternative (if that were declined,) an exchange 
of estates. This plot was defeated, as the reader has already learned 
from the speech against Midias, (see Vol. iii. page 91,) by Demosthenes 
raising the money, twenty minas, to pay the trierarchal charge. On 
the appointed day the cause came on for trial ; the plaintiff and 
defendant were both heard ; and the jury gave a verdict for the 
plaintiff, assessing the damages at ten talents, the amount claimed. 

Aphobus, was by no means disposed to acquiesce in this verdict. He 
made an attempt to defeat it, by proceeding against one of the wit- 
nesses for false testimony ; the conviction of whom might possibly 
have led to the granting of a new trial in the original case. In the 
third speech against Aphobus, Demosthenes defends this witness, 
who, we may presume, was acquitted. Other measures, of an illegal 
and fraudulent character, were taken by Aphobus, with a view to 
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prevent Demoethenes obtaiDiog executioii, or reaping the fruits of 
hia verdict. These form the subject o£ the two speeches against 
Ouetor. How much Demosthenes ultimately recovered from his 
guardians, is unknown to us. Plnttirch represents, that it was but 
a ismall portion of his estate. That it was much less than he ex- 
pected and was entitled to, we gather from what he himself says 
in the oration against Midias, and from other circumstances. The 
actions against Demophon and Therippides were never tried ; most 
probably they were compromised. We know that Demon, the father 
of Demophon, who was originally hostile to Demosthenes, afterwards 
became reconciled to him ; for Demosthenes composed for him the 
speech against Zenothemis. In the speeches against Aphobus there 
are some indications that Demophon and Therippides did not entirely 
identify themselves with the cause of their colleague ; and it is very 
likely, that the issue of the first trial would incline them to come to 
.1 settlement of their own cases. 

We may conclude upon the whole, that Demosthenes, though he may 
have got bac^ something considerable, still remained a great loser by 
the frauds of his guardians. Out of evil however sometimes comes 
good. He had sustained a pecuniary loss ; but in other respects he 
was a gainer. He had been thrown at an early age upon his own 
resources, and compelled to make extraordinary exertions and to 
fight an uphill battle, which, being attended with success, both gave 
him self-confidence and earned for him a high reputation. His early 
education had been in some degree neglected; he was forced to 
undertake the task of self-education, which is often better than 
scholastic training. He learned more from Isaeus, under the pressure 
of his necessities, than he would have done by attending any num- 
ber of rhetorical lectures without such pressure ; and the school of 
life gave him a more useful lesson than he could have got in the 
shade of the Academy. Even in a pecuniary point he was perhaps 
ultimately no loser; for the knowledge which he had acquired 
enabled him to follow the profession of Isseus, and write speeches 
for others. He employed himself in this w&j for many years with 
great advantage, and only discontinued the practice when politics 
had begun to absorb all his attention. The speeches which we are 
now considering are, on account of their ovm merits, well worthy of 
our perusal ; but they are chiefly interesting because the cause in 
which they were delivered was the first step of Demosthenes on the 
arena of the world. Here he first stood forth as the lawyer and the 
man of business. Out of these in due time grew the statesman. 
Nor can we doubt that from his early troubles and difficulties he 
imbibed that love of right and truth, and that abhorrence of injustice, 
which became the animating principles of his subsequent life; to which 
his country was indebted for his exertions in her cause, and to which 
we owe the splendid monuments of his eloquence. 

Id his opening speech in this case, Demosthenes, after stating the con- 
tents of the will, which was in the possession of the guardians and 
not produced by them, shows what the property of his father con* 
Bisted of; which, for the conyenience of the reader, is subjoined in a 
tabular form : 
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Talents. Miua^ . 
b2 or 83 slaves, carrying on the trade of sword- 

cutlers ; 20 ditto Bofa-makers 8 50 

Stock in the two trades 2 80 

A dwelling-house 30 

Furniture, plate, jewels, &c 1 40 

Lent at interest of 12 per cent 1 

Lent on a bottomry contract 1 10 

Lent without interest 1 

Cash in the house 1 20 

In Pasiou's bank 24 

In Pylades' bank 6 

In Demomeles' bank 16 

Total amount of capital 13 46 

He proceeds to show that upon his coming of age they had given into 
his possession only the house, fourteen slaves, and thirty minas in 
money; the total amount of which he puts at seventy minas; although 
they had taken their own legacies, without performing the conditions 
of the will; Aphobus, in particular, having received the eighty 
minas, his mother's marriage portion, without maiTying her, and 
having also taken her jewels and plate. He proves that they had 
rendered a false account of the profits of the sword-cutlery; that 
they had altogether made away with the twenty sofa manufacturers, 
and the whole amount of the stock in trade ; and that the explana- 
tions which the three guardians gave of this were unsatisfactory and 
inconsistent. They had made a return to the property tax, on behalf 
of their ward, which proved the value of the estate to be what he 
represented, as appeared by the public books. The large legacies 
bequeathed to the guardians were of themselves a clear proof of the 
falsehood of their account ; for the testator would never have given 
them so much, had there not been a considerable residue for his son ; 
they were not the principal objects of his bounty, but he had made 
handsome bequests to them, in order to secure their fidelity. Of 
the contents of the will they had given different accounts ; but their 
refusal to produce it disentitled them to belief. Their omission to 
invest the residue, as required by the will, was not merely evidence 
of waste and breach of trust, but was a substantive fraud by the 
Athenian law. If it had been properly invested, his estate might in 
the course of ten years have been doubled or even trebled in value, 
as those of other persons had been. In estimating the damages, the 
jury were bound to take all the circumstances into account ; they 
should look at what Aphobus had wasted or appropriated either 
singly or jointly with his colleagues ; they should consider the value 
of the estate at the time of the testator's death, and what it might 
have yielded by judicious management ; and having regard to all the 
circumstances, they should give him just and reasonable compensation. 
The facts relied upon are proved by a multitude of witnesses, and 
partly by the admissions of the guardians, each of whom, in kis 
anxiety to clear himself, had made admissions tending to implicate 
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his colleagues. The refusal of Aphobus to submit to friendly arbi- 
tration, and the decision given against him by the official arbitrator, 
are insisted upon, as raising a strong presumption in favour of the 
plaintiff. Some parts of the intended defence, which had become 
known to him in the course of the proceedings, ai*e shown by 
Demosthenes to be fedlacious or false in fact : after which, he con- 
cludes with a general peroration and appeal to the feelings of the 
jury. 
For explanation of some matters of l$^w the reader is referred to the 
first and second Appendices. 



If Aphobus, men of the jnry, bad been willing to act like 
an honest man, or to submit the matters in dispute between 
us to the arbitration of friends, there would have been no 
need of lawsuits or troublesome pt-oceedings. I should then 
have been contented to abide by their decision, which would 
have put an end to all our differences. Since however the 
defendant has declined the umpirage of persons well ac- 
quainted with our affairs, and has chosen to come before you, 
who have but a slight knowledge of them, I am compelled to 
seek for redress at your hands. I am aware, men of the jury, 
that it is dangerous for one, who by reason of his youth is 
inexperienced in the world, to risk his all in a contest with 
persons who are able speakers, and know how to provide all 
the materials of defence. Yet, notwithstanding my disad- 
vantages, I am confident that I shall obtain justice in this 
court, and that (in stating the case at least,) young as I am, 
I shall speak well enough to make you understand the facts 
and the issues which you have to try. I entreat you to give 
me a &vourable hearing, and, if you think I have been 
wronged, to give me the justice which I am entitled to. I 
shall compress my speech into as short a compass as possible, 
commencing with a statement of those matters, which will 
give you a clear view of thtf question. 

Demosthenes, my &ther, died possessed of property to the 
amount of nearly fourteen talents. He left two ■ children, 
myself aged seven years, my sister aged five ; and a widow, 
my mother, who had brought him a fortune of fifty minas. 
Being anxious to make the best provision for us, when he 
was on the point of death, he left the whole of this property 
to . the care of the defendant Aphobus and Demophon the 
son of Pemon, who were his nephews, the one bv hifi 
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brother, the other by his sister, and to Therippides of the 
township of Pseania, who was no relation, but had been one 
of his earliest friends. To the last-mentioned person he 
gave the interest of seventy minas, parcel of my property, to 
be enjoyed by him until my coming of age,^ in order that he 
might not be tempted by avarice to mismanage my affairs. 
To Demophon he gave my sister with a portion of two talents, 
to be paid immediately; and to the defendant he gave my 
mother with a portion of eighty minas, and the use of my 
house and furniture. These bequests he made to them, be- 
lieving that, the closer the ties by which they were connected 
with me, the more faithfully would they act in the execution 
of the trusts confided to them. Upon my father's death, 
these men immediately took possession of their own legacies, 
and, as my guardians, they took the management of sdl the 
rest of the estate, which they retained for a period of ten 
years ; and now at the end of this period they have given up 
to me the house, and fourteen slaves, and thirty minas in 
money, amounting altogether in value to seventy minas ; of 
all the residue they have defrauded me. 

This, men of the jury, is a concise statement of the amount 
of the injury which they have done me. That the property 
left me by my father was as much as I have stated, they 
have themselves given the best proof; inasmuch as they con- 
sented on my behalf to be rated to the property tax at one- 
fifth of the whole value of my estate, the same per centage 
at which Timotheua, the son of Conon, and men of the 
largest fortunes were rated. ^ It will be better, however, to 
explain to you more particularly what portions of my estate 
were producing a profit, and what were unproductive, and 
what were their respective values ; for I am sure that, whey 
you are accurately informed of these particulars, you will see, 
that no trustees ever plundered &n estate in so flagrant and 
barefaced a manner as these men have plundered mine. I 
will produce witnesses to prove, that they consented on my 
behalf to be taxed in the manner I have stated, and that my 
father, so far from leaving me an estate of only seventy 
minas, left me one so considerable, that even these men were 
not able to conceal its value from the state. Take and read 
this deposition. 

1 See Appendix I. * See YoL i. Appendix lY. 
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[The Deposition.^ 

From this evidence it is clear, what the value of the pro- 
perty was. Three talents is the rateable value of an estate 
of fifteen ; this was the proportion in which they thought 
proper to be assessed. You will have a better notion of the 
case, if I explain to you the component parts of the property. 
My fether, men of the jury, left two manufactories, in each of 
which a considerable trade was carried on. One was a sword 
manufactory, in which thirty-two or thirty-three slaves were 
kept at work ; they were worth (most of them) about five or 
six minas each, none being worth less than three ; ^ and they 
produced a clear annual income of thirty minas. The other 
was a sofa manufactory,^ in which were employed twenty 
slaves, who had been pawned to my feither for a debt of forty 
minas, and brought him in a clear income of twelve minas. 
He left in money as much as a talent, lent at the interest of 
twelve per cent, which produced him more than seven minaa 
a year. This was the part of my father's capital which was 
productive, as these men themselves will admit ; the whole 
amount of the principal being four talents and fifty minas, 
and the annual proceeds fifty minas. Besides this, he left 
ivory and iron, used in the manu&cture, and wood for sofas, 
worth altogether about eighty minas ; and gall ^ and copper, 

* As Demosthenes has stated just before, that the house and fourteen 
Blaves given up to him were worth only forty minas, whereas by this 
statement it appears that none of the sword-cutlers was worth less 
than three minas, and that the house was worth thirty minas, Reiske, 
Boeckh, and others accuse the orator of having made an intentionally 
false statement to deceive the jury; for the house and slaves given up 
to him cotdd not (they argue) be fairly valued at less than one talent, 
forty-two minas. Doubtless, if the value at the end of the ten years 
had been the same as at the beginning, this charge would be well- 
founded ; and Demosl^enes, or Isaeus, must have been very simple to 
imagine that the jury could be deceived by so obvious a miscalculation. 
Bat is there any difficulty in supposing that both the house and the 
slaves had greatly deteriorated in value? The house may not have 
been kept in proper repair ; the slaves may have grown old ; and the 
gnardians very probably left for Demosthenes those of the poorest 
quality. 

' So Thirlwsdl translates it. Pabst, '' Bettgestellmacher \** makerd of 
bedsteads. 

' Obtained from the oak-apple, and used for dyeing the hilts of 
•words or handles of knives. Pabst, " QallapfeL** 
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which he had purchased for seventy minas, and a hon^a 
worth thirty minas, and furniture and plate, and my 
mother's jewels and wearing apparel and ornaments, worth 
altogether a hundred minas, and eighty minas in the house 
in money. He left also seventy minas which were lent to 
Xuthus on a maritime adventure; twenty-four minas in 
Pasion's bank, six in that of Pylades, and sixteen in the 
hands of Demomeles, the son of Demon; besides friendly 
loans,- to the amount of a talent^ lent to diflPerent persons in 
sums of two and three minas. The total of these last men- 
tioned sums is more than eight talents and thirty minas, 
which, together with those first mentioned, you will find 
comes to about fourteen talents. 

Such is the amount of property, men of the jury, which 
was left by my father. It is impossible for me, in the time 
here allowed me, to explain all the details of the fraud ; to 
specify what they have taken severally, and what they have 
jointly embezzled. I must keep these matters distinct It 
will be time enough to discuss the frauds of Demophon and 
Therippides, when I deliver in my charges against them.^ 
Now I shall speak of the defendant, and of what I know, and 
his colleagues prove, to be due to me firom him. I will first 
show you, that he is liable for the marriage portion, eighty 
minas ; then I shall go to the other parts of the case, and 
state them as briefly as possible. 

Immediately after my father's death the defendant entered 
and dwelt in the house, according to the directions of the 
will, and took possession of my mother s jewels and the plate, 
amounting in value to fifty minas. Besides that, he received 
from Therippides and Demophon the proceeds of th*b sale of 
the slaves, until he received the full amoimt of the marriage 
portion ; upon which, previous to his departure for Corcyra 
with a ship of which he had the command, he sent Therippides 
a written acknowledgment of the sums paid him? in which 

^ Xp^v or Kixpdvau is ''to lend without interest :'* Zaycl^civ "to lend 
at interest/* though the distinction is not invariably obserred. See 
Meier and Schomann, AtL Froc. p. 499. 

' The actions had been brought, but the plaints not deliyered, at 
least, a full particular of the charge had not been delivered. What was 
commonly called ^if^ts or i^yKKtifM is here called yoa^^ which in its 
geueral sense may signify any writing. See Vol. iii. p. 356, note 8; 
and pp. 374, 875. 
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he admitted that he had received the marriage portion. 
These matters can be proved by Demophon and Therippides, 
his oo-trustees; his acknowledgment of the receipts can be 
further proved by Demochares of Leuconium, the husband of 
my aunt) and by many other witnesses. For when it was 
found that the defendant refused to maintain my mother, 
though he was in possession of her fortune, and declined also 
to let the property,^ desiring to retain the administration of 
it in the hands of himself and the other guardians, Demo- 
chares remonstrated with him upon the subject. Aphobus 
heard him, and never denied that he had the money, never 
expressed any anger as if he had not received it, but admitted 
the fact, and said that he had had some disputes with my 
mother about her jewels, and that, when these disputes were 
settled, he would do everything that was right and proper in 
regard to the maintenance and all the rest of my afiaira If 
now it can be clearly shown, that he made these admissions 
before Demochares and the other persons who were then 
present ; that he received from Demophon and Therippides 
the money arising from the sale of the slaves, in part 
payment of the marriage portion; that he gave a written 
acknowledgment to his co-trustees of having received the 
portion, and that he occupied the house immediately after 
the death of my father ; will there not be abundant proof 
that he has had the portion, and that his present denial of 
the receipt is barefaced impudence 1 In support of what I 
say, you shall hear the depositions read. 

[The Depositions.^ 

It appears then, that he has received in this way the 
marriage portion. Now, if he refuses to marry my mother, 
he is by law indebted to me for the amount of her portion 
and interest upon it at eighteen per cent. ; however, I will 
set it down at twelve per cent. only. Adding together then 
the principal and interest for ten years, it makes about three 
talents. I have thus shown you that he received this 
money, and confessed it in the presence of many witnesses. 
Besides, he has in his possession thirty minas (being the net 

^ Pabst — " die Habe zu vermiethen." For an explanation of this^ 
Bee Appendix II. 

VOL. JV. H 
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profits which he has received from the manufactory), of 
which he has made the most impudent attempt to defraud 
ma The income, which my father was deriving from this at 
the time of his death, was thirty minas ; and, upon the sale 
by these men of one half of the slaves, I ought, according to 
the ratio of the former profits, to have had fifteen minajs. 
Therippides, who superintended this business seven years, 
has rendered an account to me of eleven minas for every 
year, which is less by four minas a year than it ought to have 
been. The defendant however, who managed it for the two 
first years, gives no account of any receipts at all, but some- 
times says that there was no business done in the manufac- 
tory, and sometimes that he himself was not the manager, 
but that the foreman, Milyas, a freedman of mine, conducted 
the business, and that I must look to him for an account If 
he should repeat any of these assertions, he will easily be con- 
victed of falsehood. If he should say that there was no busi- 
ness done in the manufactory, remember that he has himself 
given in an account of monies expended, not upon provisions 
for the men, but upon stock, ivory for the trade, and sword- 
hilts, and other materials, implying that the business was 
then going on. Further, he charges me with money paid to 
Therippides for the hire of three slaves, who were in my 
workshop and belonged to him. But, if there was no work 
done, neither ought Therippides to have received anything 
for the loan of his men, nor ought I to have been charged 
for such a disbursement. Again, should he say that there 
was work done, but that there was no market for the manu- 
factures, he ought at any rate to show that he has delivered 
up to me the manufactured articles, and to produce witnesses 
who saw them delivered ; otherwise, how can you doubt, 
when the business has clearly been cairied on, that he is 
liable to me for thirty minas, the amount of two years' 
income arising from it? Should he however decline to 
make any of these statements, and say that Milyas was the 
person who conducted the whole business, how is it possible 
to believe him, when he assei*ts that he has himself made all 
the disbursements, amounting to more than five minas, and 
that any profit which has accrued has been received by 
Milyas ? For my part, I think it more probable (supposing 
that Milyas did conduct the business), that he (Milyas) made 
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the disbursements, and the defendant received the profits. 
Such is the inference I should draw from the general disposi- 
tion and impudence of the defendant. Take and read this 
evidence to the jury. 

\T1ie Depositions!] 

These thirty minas then he has received from the manu- 
factory, and the interest on them for eight years, which, 
reckoning at twelve per cent, only, amounts to thirty minas 
more. These sums he has embezzled himself, and they, 
added to the marriage portion, make, principal and interest 
together, about four talents. I shall now proceed to specify 
the effects which he has joined with the other guardians in 
embezzling ; some of which he pretends were not left at all by 
my father. And first I will show you how very audaciously 
and openly they endeavour to cheat me out of the twenty 
sofa-makers, who were given to my father in pawn for forty 
minas, and whom he certainly left at his decease, though the 
guardians have made away with them. They all admit that 
these men were left by ray father in our house, and that they 
produced him in his lifetime an annual income of twelve 
minas. Yet from the same men, in a period of ten years, 
the guardians (by the account which they have rendered to 
me) have not derived a tittle of profit ; nay, the defendant is 
hardy enough to charge me with an expenditure .upon them 
of ten minas. The men themselves, upon whom this money 
has been laid out, they have never prpduced, but have 
trumped up an idle story about the man who pledged the 
slaves to my father, viz. that he is a vile fellow, a defaulter 
to his club,^ and over head and ears in debt ; and they have 
summoned a great many witnesses to prove this of him. As 
to the slaves — who got them ; how they went out of the house ; 
or who carried them off; or who has recovered them by 
judgment — ^they have no account to give. Now, if there 
had been any truth in their story, they would not have 
brought evidence to prove the villainy of this person (with 
which I have no concern), but would have done their utmost 
to keep possession of the slaves, and shown me the persona 
who took them, and not lost sight of a single one. Instead 
of this^ after admitting that they were left by my father, and 

^ See Vol. ilL Appendix XI. 
h2 
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taking them into their own possession, and receiving the 
profits of them for ten years, they have in the cruellest 
manner made away with the whole lot of them. In proof of 
what I say, take and read the depositions. 

[The Depositions.'] 

I will now give you the strongest proof that Moeriades 
was not in bad circumstances, and that my father had not 
advanced his money on these slaves imprudently. When 
Aphobus got possession of the men, as you have just learned 
from the witnesses, he actually lent money upon them himself. 
This was in violation of his duty as a guardian, which should 
have led him rather to prevent any one else from lending on 
such security ; however, he did lend to Mceriades upon these 
slaves five minas, which he admits to have been duly repaid 
by him. Is it not a shame, that (besides having obtained no 
profit from the slaves) I, who first advanced money upon 
them, should have lost my security, while a person, who lent 
his money upon property pledged already to me, and whose 
loan was so long subsequent to mine, should have thereby 
recovered both principal and interest, and sustained no loss 1 
In confirmation of what I say, take the deposition and read it. 

[Tlie Deposition.] 

Consider now, what a large sum they have embezzled by 
these sofa-makers — principal, forty minas j and interest 
thereon for ten years, two talents ; the annual profit which 
they obtained from them having been twelve minas. Is this 
a trifling ^ matter, an obscure item, and one easy to be mis- 
reckoned, or is it not nearly three talents which they have 
openly robbed me of? As they have divided this plunder 
between them, I ought surely to recover the third part from 
the defendant. 

Pretty much in the same way, men of the jury, have they 
dealt with the ivory and iron which was left me. They do 
not produce it. Now it is absurd to suppose that a man 

^ Pabst — " Haben sie also etwa nur eine Kleinigkeit entwendet, viel- 
leicht aus Versehen und von einem Q^genstande, wo man sich leicht 
verrechnen kann ?" Auger — " Ce tort est-il \6ger ? est-il douteuz ? Ce 
calcul en est-il difficile ?" — which is not quite correct torirapa\oyurtttr0ou 
ptfdioVf the meaning being, " was it an item easy to be passed over, bo 
that the miscalculation is venial ?" 
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poBsessing so many sofa-makers, and sword-cutlers also, should 
not have left some iron and ivory ; he must have had some, 
or what could the slaves have manufactured without mate- 
rials 1 However, though my fether possessed more than fifty 
slaves, and carried on two trades, and though one of the 
fiictories easily consumed two minas' worth of ivory per 
month for the couches, while the cutlery required the same 
quantity of ivory and iron besides ; these men are impudent 
enough to say, that he left no such stock. That no credit is 
due to them, may easily be collected from my statements ; 
but it can be shown also, that my &ther left such an abund- 
ance of these materials, as to be sufficient not only for his 
own men to use for the trade, but for general sale besides. 
For my father in his lifetime used to sell the stock unmanu- 
&ctured ; and, after his decease, Demophon and the defendant 
continued to sell it out of the house to any one that chose to 
buy. Now I ask, what must one suppose the quantity left to 
have been, when it appears to have supplied such extensive 
trades, and also to have been sold by the guardians ? Was it 
small, do you think, or was it not much greater than I have 
alleged ? Take these depositions, and read them to the jury. 

[The Depositions,^ 

Of this ivory, you see, there is more than a talent's worth ; 
of which they show neither the raw material nor the product 
— the whole has disappeared. 

I shall further, men of the jury, prove to you, from the 
account which they render, and from their own admissions of 
receipts, that the three together have in their possession 
more than eight talents of my money, of which Aphobus is 
separately chargeable with three talents and ten minas. That 
you may understand the daring nature of their attempt, I 
will put down their disbursements separately at a greater 
amount than they themselves do, and will deduct the sums 
which they have paid me. Observe, the defendant (besides 
what I shall prove against him) confesses to having received 
a hundred and eight minas out of my effects ; Therippides 
confesses to two talents, and Demophon to eighty-seven 
niiuas ; which makes altogether five talents and fifteen minas. 
Of this sum there are nearly seventy-seven minas, which were 
not received all at once (viz. the income from the slaves), and 
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nearly four talents, of which they got immediate possession. 
Adding to this last sum the interest of ten years at the rate 
of twelve per cent, only, the whole, principal and interest 
together, makes (you will find) eight talents and ten minas. 
From the seventy-seven minas, proceeds of the manufactory, 
I must deduct the maintenance of the men, on whom (as I 
admit) Therippides spent seven minas a year. In ten years 
the maintenance comes to seventy minas, leaving a balance 
upon this account in my favour of seven minas j to which I 
forego my claim, and put down so much more to their credit 
than they themselves do. I must next deduct from the 
eight talents and odd the money which they handed over to 
me upon my coming of age, and that which they paid for 
property tax. The defendant and Therippides paid me 
thirty-one minas, and they charge me, for j)ayments to the 
property tax, eighteen minas. I will be liberal to them, and 
set down this last sum at thirty minas, that I may leave no 
pretence for cavil. Subtracting then the one talent from the 
eight, there remain seven, for which (according to their own 
admissions) they must be liable ; and therefore, though they 
dispute and cheat me out of everything else, they ought at 
least to pay me this sum, which they acknowledge to have 
received out of my estate. But what is it they do ? They 
show me no return of interest for this money, and tell me 
they have spent all the principal, besides the seventy-seven 
minas ; and Demophon has gone so far as to set me down as 
his debtor. Is not this plain and downright impudence ? Is 
it not rapacity of the most atrocious description? I know 
not the meaning of atrocity, if conduct so outrageous iaUa 
not within the term. 

It is clear then, that the defendant, who confesses that he 
has himself received a hundred and eight minas, is liable to 
me for these, and the interest upon them for ten years; 
making altogether about three talents and ten minas. To 
prove the truth of what I say — that each of the guardians 
states in his account, that he received so much, but that he 
has spent it all — let us have the depositions read. 

[The DepodtionsJ] 

1 suppose, men of the jury, you are now fully enlightened 
as to these points, and see the frauds and thefts which each 
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of these men has committed. The information however 
would have been more satisfactory, if they had chosen to 
give up my fether's will, in which (as my mother says) he 
enumerated everything which he lef^ specified the fund out 
of which the guardians were to take their legacies, and directed 
the property to be let. They allow that there was a will, but 
refuse, on my request, to produce it, for fear of making 
known the amount of my father's property embezzled by 
them, and not wishing it to appear that they have received 
their legacies — as though they are not sure to be convicted 
by the circumstances of the case. Read the evidence of the 
witnesses who depose to their answers.^ 



^ Each of tlie parties in a cause at Athens was at liberty to put 
questions to the other, and to insist on having them answered, both at 
the hearing before the magistrate and at the trial, though the latter 
was not so common. The answers given before the magistrate were 
taken down in writing, and afterwards produced in evidence, if thought 
expedient, verified by the depositions of witnesses who heard the 
answers given. Here Demosthenes produces the answer of Aphobus, 
which had been taken down before the Archon ; he calls it r^v rovrov 
airoKpiaiv. It may be thought from the words &v dvcKpivoano, the 
verb being in the plural, that answers of the colleagues are read also. 
I apprehend however that this is not so ; but that depositions, not 
answers, of the colleagues are produced, and that the expression Sv 
direKplvcano is (in perfect strictness) applicable to Aphobus only. I say 
in perfect strictness, because in a loose and popular way of speaking 
anything which is said in reply to a question may be called an answer. 
But the distinction here is between the answer of a party in the cause 
and the evidence of a witness. We know that each of the guardians 
had — and perhaps it was necessary he should have — a separate action 
brought against him. In such action his colleagues could not be 
treated in law as parties, notwithstanding the interest which they might 
have in the result ; they could therefore only furnish evidence for or 
against either -party in the regular way, by testimonial deposition and 
appearance in court to confirm it. (See YoL iiL Appendix IX. pp. 881 — 
d89.) Demosthenes compelled Demophon and Therippides to give evi- 
dence in this action, summoning them before the Archon, and taking 
the chance of what they would say. They made some admissions 
which were for his advantage, and therefore he put in their evidence, 
notwithstanding that it contained other statements to his disadvantage. 
We find him taking the same course in a suit against Demon, in which 
he called Aphobus as a witness, notwithstanding his hostility. (See 
Orat. cont Aphob. III. 860, 861.) This point indeed does not rest upon 
conjecture. Speaking of the statement of Therippides, which is here 
put in, the orator says, olros fMprvpti, Therippides was present, and 
ftoffTvpu is the term properly applicable to a testimonial dexvoaition. 
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[The Depositions,'] 

This man, whose evidence you have just heard, declares 
that a will was made, and that the two talents were thereby 
given to Demophon, and the eighty minas to the defendant ; 
but he denies that there was any mention of the seventy 
rainas which Therippides received, or of the amount of pro- 
perty bequeathed, or a direction for the letting of it ; for it 
is against his interest to admit theae facts. Now read the 
answer of the defendant. 

[The Deposition.^ 

The defendant says that the will was made, and that the 
money arising from the copper and the gall was paid to The- 
rippides (which Therippides denies), and that the two talents 
were paid to Demophon ; but, as to the legacy which was 
given to himself, though he admits it was mentioned in the 
will, he says he did not assent to it, in order that it may not 
appear to have been received by him. And he, as well as 
Therippides, says nothing as to the amount of property being 
stated in the will, or as to the letting clause ; for it is against 
his interest too to make these admissions. The amount how- 
ever is not the less apparent, though they will not suffer it 
to appear in the will, when they admit that such large sums 
were thereby given to one another. For if my father, out of 
four talents and thirty minas, has given to two of these men 
three talents and twenty minas as marriage gifts, and to* the 
other the interest of seventy minas, it is clear, I imagine, 
that he took these legacies not from a small property, but 
from a residue (bequeathed to me) of more than double their 
value. Surely he would not choose to leave me, his son, in 
poverty, and to heap wealth upon these men, who were 
wealthy enough already. No. It was because he had left 
me a very large estate, that he gave so handsome a legacy to 
Therippides, and the interest of the two talents to Demophon 
before the period of his marriage with my sister; for he 

Compare also Orat. cont. Aphob. II. 838, 839; and oont. Aphob. 
III. 864. 

I do not agree with Schafer, as to the changing of BripiinriBiis to 
aiirSs. There is an irony in the naming of the person, which seems t» 
have escaped the notice of that acute critic. 



AGAINST APHOBUS — I. 105 

hoped to accomplish one of two purposes ; either that by his 
bounty he might induce them to take better care of me, or 
(if they should turn out dishonest) that such gi*oss ingratitude 
might exclude them from your mercy. And yet the de- 
fendant, who (besides my mother's portion) has taken the 
female servants and dwelt in the house, when the time comes 
to render an account of these matters, tells me he has enough 
to do to mind his own business. Nay, he is so grasping, that 
he has even cheated my instructors of their fees, and has not 
paid some of the property taxes, though he charges them to 
me. Take and read to the jury these depositions. 

[The Depositions J\ 

Is there any way of showing more clearly, that the de- 
fendant has robbed me by wholesale without sparing the 
most trifling article ? I have shown by numerous witnesses 
and proofis, that he admitted having received the marriage 
portion, and gave an acknowledgment thereof to the 
guardians ; that he has received the income of the manu- 
fectory, and produces none ; that of the other effects he has 
sold a part, and not paid over the proceeds, and the rest he 
has kept and concealed. By the account which he has ren- 
dered himself, I prove him guilty of large embezzlement ; I 
show him also to have made away with the will, sold the 
slaves, and managed the whole estate in such a way, as not 
even my bitterest enemies would have done. I cannot con- 
ceive it possible to convict him more clearly. 

He dared to say before the arbitrator, that he had paid 
debts for me out of the estate to Demophon and Therippides, 
and that they got a good share of my property ; but neither 
of these facts could he prove. He did not show by the 
ledger book that my &ther left me in debt; nor has he 
called in evidence the parties, whom he says he paid ; nor is 
the money, for which he accounts by referring to his fellow- 
guardians, equal in amount to his own receipts, but a good 
deal less. When the arbitrator questioned him upon these 
particulars, and asked him how he had managed his owu 
estate, whether he lived upon the interest or spent the prin- 
cipal, and whether, if his guardians had served him so, he 
would have accepted of such an account from them, or have 
insisted upon having his money, principal and interest, paid ; 
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he gave no direct answer, but tendered me a challenge,^ 
ofifering to prove my estate to be worth ten talents, and said, 
if it fell short, he would himself make up the difference. I 
bade him prove this to the arbitrator ; but he could not ; 
nor did he show that his colleagues had paid me ; (if he had, 
the arbitrator would not have given an award against him ;) 
but he put in a piece of evidence, from which, in his address 
to you, he will endeavour to raise an argument. ^ If now he 
shall still assert that I am possessed of so much property, 
ask him from whom I obtained it, and require him' to prove 
every statement by witnesses. If he makes it out by reckon- 
ing what is due to me from his colleagues, he will only have 
accounted for a third part, and even this I shall not be shown 
to have received. I shall myself prove, that each of the 
other two owes me as much as the defendant. It will not 
avail him therefore to say this ; he must show, that either he 
or his colleagues actually paid me ; otherwise, how can you 
attend to his challenge, when at all events he gives no proof 
that I am possessed of the sum in question 1 

Being at a loss to give any account of these matters before 
the arbitrator, and being convicted in every single point, as 
he now is before you, he ventured to tell a most wicked felse- 
hood; that my &ther left me four talents buried under 
ground, and put my mother in charge of them. His inten- 
tion was this — Either I should suppose he would repeat the 
story here, and so lose time in confuting it, when I ought to 
be proving other parts of my case ; or I should pajss it over 
as unlikely to be repeated, and then he would bring it forward, 
and I should get the less pity from you, for seeming to be 
rich. In support of this bold assertion, he put in no evi- 
dence, but fancied he should be believed on his bare word.^ 
And when any one asks him, upon what he has spent so 
much of my money, he says he has paid debts for me, and so 
far represents me as being poor; but again, when it suits 

1 See Vol. iii Appendix IX. p. 882. 

' He does not think it worth his while to mention what it was. 
Pabst — ** er brachte ein gewisses Zeugmas bei, woriiber er jetz Etwas 
zu sagen yersuchen wird." 

^ I adopt the reading die* ^Ktivw. A more literal translation of the 
sentence is — " And he put in no evidence of this assertion, he that 
dared to make it, relying on his ba^ word as if he would be belioFed 
\}j telling the story,* 
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bim, he makes me out to be rich, as indeed I should be, if 
my father had left so much money in the house. That the 
whole story is absurd and impossible, is evident from several 
considerations. In the first place, if my father had no confi- 
dence in these men, it is plain, he would not have made them 
trustees at all, and then (supposing he had left the four talents 
in this way) he would not have mentioned it to them ; for it 
were the height of madness to tell them of a hidden treasure, 
if he meant not to entrust them even with his visible pro- 
perty. In the next place, if he had confidence in them, he 
would surely not have committed the bulk of his property to 
their management, and have taken a small portion out of 
their hands. Again, he would never put this money in my 
mother's keeping, and yet give her in marriage to the de- 
fendant, one of the guardians; for it is absurd to suppose, 
that he would seek to secure the fund by her agency, and 
yet place her as well as the money in the power of one of the 
persons whom he distrusted. Further, if there had been any 
truth in the tale of the defendant, do you suppose he would 
not have taken my mother to wife, as the will directed? 
This he has never done j for though he took her fortune, the 
eighty minas, with the apparent intention of living with her, 
he afterwards married the daughter of Philonidas of Melita. 
But had there been four talents in the house, and in her 
custody (as he says), don't you think he would have flown to 
get both her and them into his possession ? Or is it likely, 
that after so basely conspiring with his colleagues to plunder 
me of my visible property, which most of you knew to be 
left me, he would miss the opportunity of seizing a fund, 
which you would know nothing about ? ^ Who will believe 
this ? It is impossible, men of the jury ; it is impossible. 
The truth is, my father put the whole of his property into 
their hands, and the defendant will tell this story, to dimi- 
nish your compassion for me. 

I have many other charges against him ; but I will sum 
them up in a single word, and cut off the whole ground of 
his defence. He might have avoided all this trouble by 
letting the estate, pursuant to the laws which I am going to 
cite. Take and read the laws. 

[The Laws,] 
^ Mark here the petUio princi^ii. 
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According to these laws the estate of Antidorus was let, 
and for three talents and thirty minas he received at the end 
of six years six talents and more, as some of you know by 
ocular proof; for Theogenes of Probalinthus, the lessee, 
counted out that sum in the market place. I therefore, who 
had fourteen talents, calculating by the time and the terms 
of Jhis lease, ought in ten years to have had my estate more 
than trebled.^ Ask the defendant why this has not been 
done. If he says it was better not to let the estate, let him 
show, not that it has been doubled or trebled, but that the 
principal has been returned to me. If however it appears, 
that out of fourteen talents they have delivered to me hardly 
seventy minas, and one of them even made me out to be his 
debtor, how can one be satisfied with a word they sayf 
Surely it is impossible. 

Such being (as you have heard) the value of my estate, 
the third part yielding an income of fifby minas; the 
guardians, though insatiably covetous, though resolved not 
to grant a lease, might out of this income (without touching 
the capital) have maintained us, and paid the public taxes, 
and saved the residue; the other two-thirds they might hftve 
invested profitably, taken for themselves a reasonable sum to 
satisfy their desires, and, besides preserving the principal, in- 
creased my estate by means of the income. No such course 
did they adopt, but selling to one another the most valuable 
of my slaves, and getting rid of the remainder, they cut off 
the existing sources of my revenue, and carved thereout a 
considerable one for themselves. Everything they took in 
the same shameful manner, and now they all join in main- 
taining, that more than half my property was never left at 
all. They account to me, as though the estate, instead of 
being so large, was only five talents ; and, not content with 
showing no income out of this, they don't even produce the 
capital, but coolly tell me that the original fimd has been 

^ Suppose the estate of Antidorus to have been doubled in six 
years, it was capable at Athens of being more than trebled in ten years. 
But the fact shows that it was not quite doubled in six years. We may 
take it therefore that it might have been about trebled in ten years. 
Then Demosthenes argues that his own estate might have been more 
than trebled. Is there any overstatement in this ? I do not see that 
there is : for very likely a greater profit might be made out of a greater 
estate. 
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expended ; and for all this they are not ashamed of them- 
selves. I wonder how they would have served me, if my 
pupillage had continued longer. They would find it hard to 
say. For when, after an interval of ten years, from two of 
these men I have got back such a little, and by a third I am 
set down even as a debtor — can you wonder that I give way 
to my feelings 1^ — it is clear that, if I had then been left an 
orphan of a year old, and been under the guardianship of 
these men six years longer, I should not have recovered even 
the miserable pittances which they have rendered me. For, 
if their expenditure of the assets was right and proper, the 
surplus which they handed over to me could not have lasted 
oiit six years; and they must either have maintained me 
themselves, or have allowed me to perish with hunger. Is it 
not hard, that estates lefb to others, of one or two talents, 
have been doubled and trebled by letting, and the owners 
called upon to serve public ofl&ces, while mine, which has 
been accustomed to equip ships of war, and contribute 
largely to the property tax, is now (by the robberies of these 
men) too poor to contribute anything 1 Are there words to 
describe the enormity of their conduct ] They keep the will 
out of sight, to avoid discovery; and while they have lived 
upon the interest of their own property, and greatly increased 
it by plundering me, they have destroyed the whole of my 
capital, as if we had done them some cruel injury. You, 
men of the jury, even when you pass sentence on a public 
offender, do not strip him of all he has, but leave something 
in mercy to his wife or children. How unlike these guardians 
to you! They have had legacies from us to make them 
faithful in their trust, and yet they have committed this 
outrage upon us. They are not ashamed of their ruthless 
behaviour to my sister, who, though two talents were left her 
by my father, will now gect no suitable provision. They have 

1 Or, " Is it not a just cause of indignation ?" These words, w«y ovk 
a^iov dyopOKTeiy, which appear to interrupt the thread of the argument, 
will create no difficulty, if we suppose that the orator has just exhi- 
bited some extraordinary warmth of manner, or that his voice has 
faltered, or that he has shed tears, or something of that sort. These 
words are then parenthetical; after which the argument proceeds. 
Pabst gives it a different turn, which I do not think the true one — 
"da ist doch wohl klar, dass man dadurch 2um Uuwillen geieizt 
wcrden muss.'* 
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acted without any regard to family connexion, just as though, 
instead of being friends and relations, they had been our 
deadliest enemies. As for me, I am in the greatest distress, 
without means to give my sister a portion, or to maintain 
myself. Then the government presses me for taxes, and no 
wonder, when my father left me an estate ample enough to 
pay them. Unfortunately, these men have got possession of 
the whole. And now that I seek to recover my owfi, I, am 
in the greatest peril; for, if the defendant should get a 
verdict (which heaven forbid), I shall have to pay one-sixth ^ 
of the damages, a hundred minas. Again, the defendant, if 
your verdict be against him, will have an assessment of 
damages, and will pay them not out of his own money, but 
out'of mine ; whereas the penalty which I incur is fixed, so 
that I shall not only be deprived of my inheritance, but de- 
graded from my civic rights, unless you now take compassion 
upon me. I pray therefore and beseech and implore you, to 
remember the laws and the oaths which you have taken as 
jurors, to give me the redress which I am entitled to, and 
pay no more regard to the entreaties of the defendant than 
to mine. Your pity should be bestowed not upon the guilty, 
but on the unfortunate ; not upon such cruel plunderers as 
the deftndant, but on me, who, besides being all this time 
kept out of my patrimony, am insulted by the spoilers, and 
in danger of losing my franchise. Deep indeed would be 
tlie anguish of my father, could he be sensible, that, afler 
the portions and the legacies which he kindly gave to these 
men, I hi 3 son am in peril of being condemned to pay the 
sixth part of them ; and that, while some of our countrymen 
have portioned out the daughters of relations and even 
friends in distress, Aphobus does not choose even to return a 
portion which he received, although it is ten years since it 
became due. 

1 See Vol. ilL Appendix IX. p. 891. And as to the loss of franchise 
pousequent upon non-payment of the penalty, see p. 892. 
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THE ORATION AGAINST APHOBUS— IL 



THE ABGUMENT. 

Aphobus haviDg Opened hia case for the defence, Demosthenes here 
replies, answering some of the defendant's arguments, and recapitu- 
lating the chief points of his own case. He draws an affecting picture 
of the scene at his father's deathhed, where the. testator solemnly 
committed his children to the care of the guardians, who accepted 
the trust, and yet had so grossly neglected it. The proceedings of 
Thrasylochus to get the plaintiff's claim transferred to him by means 
of the exchange, which had probably become notoiious in the city, 
are here referred to, Demosthenes representing that it was a mea- 
sure concerted between him and the guardians in order to quash the 
present action. In conclusion, he makes a pathetic appeal to the 
feelings of the jury, calling upon them to have pity on an injured 
orphan, and reminding them, that the property in his hands would 
be productive of advantage to the state, for gratitude alone would 
induce him to contribute liberally to the public service ; whereas 
the guardians would of course pay nothing out of a fund, the exist- 
ence of which they ignored. 

Many gross falsehoods were asserted by Aphobus in his 
address to you. The first which I shall endeavour to expose, 
is one which it gave me the greatest pain to hear. He said 
that my grandfather was indebted to the state, and that on 
this account my father did not wish the property to be let, 
for fear of the risk it would run. Such is the pretence of 
the defendant ; but observe, he has given no evidence that 
jaj grandfather died a state debtor, but only that he became 
a state debtor ; and this he waited purposely till the last day 
to put in, and has reserved it for his second speech, hoping 
thus to make good the calumny. If he should read this 
evidence, attend, and you will find it deposed, not that my 
grandfather is a state debtor, but that he became one. 
I shall now proceed to refute this charge, on which he relies 
80 much, and which I maintain to be false. Had I been iu 
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time, and not thus artfully taken by surprise, I should have 
produced witnesses, to prove that the money was paid, and 
all accounts settled between my grandfather and the state ; 
as it is, however, I can show by strong circumstantial evidence, 
that my grandfather was not indebted at the time of his 
decease, and that we incurred no risk in living openly on 
our property. In the first place, Demochares, whose wife is 
the sister of my mother and daughter of Gylon, has not 
concealed his property, but furnishes choristers, equips 
triremes, and performs other ofl&cial services, without being 
in any alarm on that account. In the next place, my father 
himself disclosed his whole property, and more especially the 
four talents and a half, which the guardians, by their testi- 
mony against each other, confess to have been mentioned in 
the will and to have been received by themselves. Further, 
Aphobus himself revealed to the state the amount of assets, 
when he and his colleagues made me chairman of a board of 
tax-payers, and caused me to be assessed at so high a valua- 
tion as a fifth of my capital. Surely, if there were any 
truth in his present charge, he would have been more cau- 
tious than to act so. It appears then, from the absence of 
all concealment on the part of Demochares and my father 
and of the guardians themselves, that they apprehended no 
such risk as he says.^ 

^ ^schines in the Oration against Ctesiphon (78) states of this 
Gylon, that be betrayed Nympbseum in the Tauric Chersonese to the 
enemy, that for this he was impeached, and, not daring to await bis 
trial, fled from Athens, where sentence of death was passed on him. 
He then settled in the Tauric peninsula, and received an estate called 
the Gardens, as the reward of his treason, from the rulers of the 
country (meaning probably Satyrus, as to whom see Vol. iii. p. 13, 
note 8) : — he there married a woman of large property, a native of the 
Crimea (whom iBschines calls a Scythian, though perhaps she was of 
Greek origin) ; by her he had two daughters, whom many years after- 
wards he sent with good fortunes to settle at Athens, and one of 
them (whose name was Cleobula) married Demosthenes, father of the 
orator. 

Such is the statement of ^schines, which in its main facts may be 
taken as true, for they are not denied by Demosthenes. Only it is no* 
itaprobable that the betrayal of NymphaBum may have been a more 
venial affair than iEschines represents it ; having occurred at the close 
of the Peloponnesian war, when the place was no longer tenable by the 
Athenians, and, if not given up to Satyrus, would have fallen into the 
hands of the Spartans or of the Persian king. 
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It is most strange, saying as they do, that my father for- 
bade them to let the property, they should never produce 
the will itself, which would have removed all doubt upon the 
subiect, and, withholding so important a piece of evidence, 
they should expect you to believe them on their word. It 
was their duty, the moment after my father's death, to call 
in several witnesses and request them to seal the will, so 
that, in case of any dispute, the writing itself might have 
been referred to, and the whole truth ascertained. Instead 
of this, they thought proper to get certain other papers 
sealed, which were only memoranda and did not specify all 
the subjects of bequest; but the will itself, by virtue of 
which they became possessed of these same papers and all 
the rest of the effects, and were discharged from responsi- 
bility for not letting the estate, they neither sealed nor de- 
livered up. Very likely you should believe anything they 
say about the matter 1 

I caunot indeed understand their account. My father 
(they say) did not allow them to grant a lease, or to disclose 
the assets — To me (do you mean) or to the state 1 It appears 
just the other way — you disclosed them to the state, and 
have made them invisible to me, not producing even the 
fund which was the bfisis of your return to the property tax. 
Tell me now, if you can, what was this fund ] where did you 
deliver it to me, and in whose presence? Of the four 
talents and a half, you received the two talents and the 
eighty minas; so that they cannot be included in your 

Of the debt here alluded to — whether it waa connected or not with 
the political crime of Gylon ; whether it was a fine for which the sen- 
tence of death was commuted ; or iu what other way it was incurred — 
we have no knowledge. It is next to certain however, that Gylon must 
have received a pardon from his countrymen (perhaps at the time of 
the general amnesty, after the expulsion of the Thirty Tyrants), and 
must also have discharged his debt to the state, before he ventured to 
send his daughtera to reside at Athens. The arguments of Demosthenes 
are themselves of considerable weight, not to mention the silence of 
^schines, who, though he would have been glad enough to reproach 
his rival with not being bom a citizen, says not a word about this 
state debt, but only contends that he was by the mother's side a bar- 
barian, and ^as grandson of a person condemned for high treason) an 
hereditarj' enemy of Athens. It would have been impossible indued 
for Demosthenes to have attained his politioal eminence, with such a 
liability hanging over him. 

VOL, IV. T 
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return, for at that time they belonged to you. Again, tlie 
house and the fourteen slaves and the thirty minas, which 
you delivered to me, could not have been assessed at so high 
a rate as that which you agreed to. It is therefore beyond 
all dispute, that there was property to a much larger amount, 
which is all in your possession ; and now that you are clearly 
convicted of embezzling it, you invent these impudent 
excuses. Sometimes you refer to one another; sometimes 
you testify to one another's receipts ; and, while con- 
tending that you have received but little, you render 
accounts of large outlays. You all acted together in the 
trusts, but now each has his separate plot. The will, from 
which we might have learned the whole truth, you have con- 
jured away ; and the stories you tell of each other are never 
the same. 

Take the depositions and read them one by one to the 
jury. They will thus bear the evidence in mind, and come to 
a more correct decision. 

[The Depositions!] 

Such was the assessment to which these men consented on 
my behalf, being the same proportion in which estates of 
fifteen talents are assessed ; notwithstanding which, the whole 
property which the three together have made over to me 
amounts not to seventy minas. Read the next. 

[The Depositions.] 

This portion, which the defendant is proved to have 
received, by the testimony of his colleagues and other per- 
sons to whom he confessed it, he has never returned, nor 
paid the alimony. Take and read the others. 

[TJie Depositions,] 

Two years did he conduct the business of the factory, and 
he has paid Therippides for the hire of his slaves, but to me, 
though he received the profits of two years, amounting to 
thirty minas, he has paid neither principal nor interest 
Now read another deposition. 

[The Deposition.] 

These slaves the defendant took to himself, as well as the 
other things which were pawned to us with them ; yet, 
though he has debited me with so much expended on thou 
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mainteDance, he has not allowed me an atom of profit 
upon them ; and the men themselves he has conjured away, 
who brought in twelve clear minas every year. Read 
another. 

[T/ie Deposition,'] 

After having sold all this ivoiy and iron, he says there was 
none left, and thus defrauds me of the value of these articles, 
about a talent. Bead these. 

[The Depositions.'] 

These three talents and ten minas the defendant has in his 
hands, besides the other monies; that is to say, there are 
five talents of principal which he has received, which, toge- 
ther with interest (reckoning at twelve per cent, only), makes 
him liable on the whole for ten talents. Read the next. 

[The Depositions.'] 

That these effects were mentioned in the will, and were 
received by the guardians, is proved by their testimony 
against each other. The defendant, though he admits that 
he was sent for by my father and went into the house, 
declares that he never entered my father's chamber or con- 
sented to any of the arrangements, but only heard Demoj)hon 
read a document, and Thenppides say that the testator had 
made such dispositions ; and this he declares, when (in fact) 
he was the first that went in, and promised my father to 
execute his will in every point. For my father, men of the 
juiy, when he felt that his disease was mortal, called together 
these three men, and in the presence of Demon his brother, 
whom he had requested to attend, placed us his children in 
their hands, calling us a sacred deposit. He then gave my 
sister to Demophon, with a portion of two talents, the in- 
terest to be enjoyed by him immediately, and betrothed her 
to him in marriage ; me, with my property, he left to the 
care of all the three, charging them to let the estate, and 
use their joint efforts to preserve it for me. At the same 
time he bequeathed to Therippides the seventy minas, gave 
my mother to the defendant with a portion of eighty minas, 
and placed me upon his knees. These trusts, the very con- 
ditions upon which he took possession of my property, this 
most wicked of men has utterly disregarded ; and now, after 

i2 
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uniting with his colleagues to strip me of everything, he 
will solicit your compassion. I say everything, because what 
all three have returned to me does not amount to seventy 
minas; and even of this sum be has since laid a plot to 
deprive me. For, when 1 was just bringing on my cause 
against them, they procured an exchange of estates to be 
tendered me ; by accepting which (they thought) I should 
lose my right of action, for it would be transferred to my 
assignee ; or else I should serve the office with scanty means, 
and be totally ruined. Thrasylochus of Anagyrus was the 
pei-son who performed this piece of service for them. I, with- 
out considering the consequences, accepted the exchange, but 
refused to give possession, hoping to obtain a legal decision ; 
but failing in this, and time pressing, rather than abandon 
the suit, I mortgaged my house and property and paid the 
public demand, being anxious to bring this cause to a hearing 
before you.^ 

^ The difficulty of this passage arises chiefly f I'om our imperfect know- 
ledge of what took place upon a tender of the exchange under the 
Athenian law. It is certain, tliat upon a refusal to accept the state charge 
or its alternative, the exchange of properties, and probably upon an ac- 
ceptance of the exchange, if there were any disagreement (which there 
was almost sure to be) as to the truth of the accounts rendered, or as to 
the properties which were to be transferred, the dissatisfied party 
might summon his opponent before the court, which in the case of the 
trierarchy was the court of the Generals. The court decided every 
dispute or question which arose. If the tender had been altogether 
refused, the jury considered whether it was. a just tender, and, if they 
thought it was, the resisting party was compelled to choose between 
the two alternatives. The exchange being accepted, each of the parties 
was obliged to give to the other an inventory of hie property, and, to 
prevent any concealment, power was given to each to enter and make 
search upon the house and land of his opponent, and to seal up every 
chamber, closet, bam, outhouse, or other place where his effects 
might be deposited. The court must have bad authority to enforce its 
own orders, and to punish any act of oppression, violence, or fraud ; 
though it is obvious that the whole scheme was fraught with incon- 
venience and opened a wide field for abuse. 

What however we are uiore immediately concerned with is to inquire, 
how far, upon any dispute of this kind, the jury had power to look into 
the equities of the case between the parties, or into the general ques- 
tiou of public advantage ; or whether they were bound strictly by the 
baluice sheets of assets exhibitea uu either side ; and if so, whether 
only visible and realised property was to be taken into account, or 
whether debts, contracts, and uncertain contingencies were to be in 
cJuded. Thus, upon a question whether A or B ought to defray the 
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Have I not been doeply wronged from the beginning, and 
am I not still persecuted by them, because I seek to obtain 
redress 1 Is there one of you, who does not feel an honest 

public charges, it might appear that the whole of A*s property was 
embarked in a ti-ade speculation, which might ultimately realise some- 
thing considerable, but of whose present value it was almost impossible 
to make an estimate, while B had a much larger amount of ready 
money in his hands. Many similar examples might be suggested ; but 
we may content ourselves with this of Demostbenea Here are two 
men; one of whom (Thrasylochus) possesses (we will assume) five 
talents ; the other (Demosthenes) has only one talent in his possession, 
but has a right of action by which he may possibly get thirty talents. 
But his chance of success depends almost entirely on matters personal 
to himself, such an, his own knowledge of the facts, his own exertions, 
stimulated by a sense of wrong and injustice, his eloquence and ability, 
his position and character, his claim to public sympathy as an injured 
orphan. All these advantages were incapable of being transferred to 
his assignee; and therefore it might well be, that an exchange of 
estates, by which Demosthenes took the five talents and Thrasylochus 
the one taleut and the right of action, would be injurious to both 
parties, and consequently, in some degree, to the public also. Common 
sense therefore would lead us to inf^r, that the Athenian jury must 
have had power to look into questions of this sort, and in sudi cases as 
I have suggested either to dismiss the petition of the party tendering 
the exchange, or to make such special order with respect to the mode 
of efifecting it, as the necessities of the case, and a due regard to what 
was fair and equitable, required. Assuming that this was the practice of 
the Athenian court, or that Demosthenes believed it to be such, we arrive 
at a not unreasonable explanation of this passage. 

When Thrasylochus proffers him the trierarchy or the exchange, 
Demosthenes, not having ready money enough for the former, and 
knowing that his estate in possession was much less than that of 
Thrasylochus, accepts the exchange (ij/r^deofce). '' Very well ; " — says 
Thrasylochus — *'then the claim against the guardians is mine.*' *' Oh« 
no" — replies Demosthenes — **you will only take my estate in posses- 
sion : at all events, that will be decided upon the interpleader before 
the Oenenils.*' Thrasylochus, pretending that the property had become 
his immediately by the verbal acceptance of Demosthenes, began ii 
conjujictiDn with his brother Midias to take forcible possession and 
break open the doors of the inner apartment (see the Oration 
against Midias, Vol. iii. p. 91) ; upon which Demosthenes proceeds to 
turn him out (dWic^eure), intending to have it decided before the 
Generals (&s HiaBiKcuTlas rfv^6fifvos)f whether his claim against the 
guarduinfl would pass by the transfer, before he finally accepted the 
exchange, and hoping also that the juiy would under the circumstances 
exonerate him altogether. Ifot however being able to get the inter- 
pleader brought on soon enough {oH rvx^v ra6rfii), for the cause against 
Aphobus came on in three or four days, he got alarmed, particularly 
when he found that Thrasylochus had given a release of the ac^<«<i to 
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indignation against the defendant and compassion for mc ; 
seeing that he, besides an estate of more than ten talents 
which he inherited, has got another of equal amount, belong- 
ing to me, while I have not only lost my patrimony, but am 
by the villainy of these men deprived of the trifle which they 
have returned mel To what can I have recourse, should 
you come to any adverse decision ? To the property mort- 
gaged to creditors ? It belongs to the mortgagees. To the 
surplus remaining after repayment? That will go to the 
defendant, if by your sentence I am decreed to pay a sixth 
part of the damages. I entreat you, men of the jury, do not 
entail upon us so heavy a calamity; do not allow my mother, 
myself, and my sister, to be reduced to unmerited misfortune. 
My father left us not with such prospects as these. His 
daughter he had betrothed to Demophon with a portion of 
two talents ; his widow with a fortune of eighty minas was to 
have married this most cruel of men, the defendant ; and me 
he intended to fill his own place as a contributor to the 
public service. Succour us then, succour us, for the sake of 
justice, for your own, for ours and our deceased father's sake. 
Save us, have mercy on us, since these our relations have 
shown no mercy. To you we are come for protection. I pi'ay 
and beseech you, by your wives and children, by all the 
blessings you possess ; as you hope to enjoy them, do not 
abandon me, do not cause my mother to be deprived of all 
her remaining hopes in life, or to suffer distress unbecoming 
her condition. Now, poor woman, she expects that I shall 
return home to her, restored by your verdict to my rights, 
and that my sister will not remain portionless ; but should 
you decide against me (which heaven forbid), what think 
you will be her feelings, when she beholds me not only 

the guardians ; or perhaps he did not choose to be hampered with both 
these a£fair8 at the same time ; so he borrowed the money, and paid 
the trierarchal charge. 

. Reiske's version of dir4K\€i<ra 8^ &s htaSiKcurias rcv^ofievost " excepi et 
reservavi mihi jus agendi in tutores/' has been adopted by Platner, 
Att. Proc. it 19, and by Pabst, who translates — " ich liess mich zwar 
zu dem Vermogenstausch bereit finden, jedoch so, daas ich einen Yor- 
behalt machte wegen Ausschliessimg der Forderung an die Vormiinder 
Tom Tausche, in der Hoffaung, ein rechtliches Erkenntniss dariiber 
zu erlangen" Notwithstanding these high authorities, I cannot bring 
myself to think that the Greek words admit of such an interpretation : 
nor indeed do I think it agrees so well with the context or the facts. 
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stripped of my inheritance, but also deprived of my franchise, 
and my sister wholly destitute, without a chance of ever 
obtaining a suitable establishment ? It would not be right, 
men of the jury, either to refuse me redress, or to allow 
Aphobus to retain his plunder. With regard to myself, 
though you have no actual experience of my disposition 
towards you, it is fair to presume that I shall not be worse 
than my father. Of my opponent you have some experience ; 
and you well know that, though he has inherited a large 
fortune, he has not only shown no liberality to the public, 
but even grasps at the property of his neighbour. Bear in 
mind this, with the other facts of the case, and give your 
votes according to justice. You have the clearest evidence 
to guide you, the evidence of witnesses, circumstances, pro- 
babilitieSy these men's own acknowledgment that they took 
possession of my estate. They say they have spent it ; a 
falsehood ; for they have it still. But let this warn you to 
be careful of my interests; seeing that, if I recover my 
rights by your assistance, I shall naturally be grateful to you 
for restoring them, and glad to serve the public offices; 
whereas the defendant, if you let him keep what belongs to 
me, will do nothing of the kind ; for don*t suppose that he 
will choose to contribute in respect of property, which he 
denies having received : no ; he will rather conceal it, to 
justify the verdict in his favour. 



THE ORATION AGAINST APHOBUS— III. 

THB AROUMBNT. ■ 

Previous to the trial of the last case, Aphobus had called upon 
Demosthenes to give up Milyas, the foreman who managed the 
aword'Cutiery business, to be examined by torture. Demosthenes 
refused to give him up, on the ground that he had been emancipated 
from servitude by his father on his death-bed, and therefore it was 
not lawful to examine him by torture. Knowing that the refusal 
would be made a topic of observation against him on the trial, he 
called Fhanus, Philip, and uEsius, the brother of Aphobus, to prove 
that Aphobus had, on being interrogated before the arbitrator, 
admitted Milyas to be a freeman. Aphobus brought actions against 
Phanus and Philip for having given this testimony, which he allet^ed 
f4i be false. The cause against Phanus seems to have been tried 
first, and Demosthenes appeared in his own person to defend him, as 
he had a right to do ; for the action for false testimony was const- 
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dered as a branch of the original cauae, and might perhaps lead to a 
new trial. (See YoL iii Appendix IX. p. 394.) 
Demosthenes in his speech shows by positive evidence tbat the testi* 
mony of Fhanus was true ; that Aphobus had made the statement 
in question, and that Milyas was in fact a freedman. He shows the 
improbability of the charge, insists upon the good chai'acter of 
PhanuSy and the absence of any motive to speak falsely. Supposing 
even that his evidence has been untrue, Demosthenes contends that 
he would not be liable to the present action ; for the evidence was 
not material, or not sufficiently material, to the issue in the original 
cause. Aphobus lyd not been damnified by it ; for Milyas could nov 
have proved anything to his advantage, if he had been examined. 
The verdict was given against Aphobus, not for what Phanus had 
deposed to, nor for lack of what Milyas could have proved, but 
on account of the strong and direct testimony which fixed him 
with the receipt of the trust funds, and the neglect to ad- 
minister them properly and render a just account. None of the 
witnesses who gave that testimony had he dared to sue ; that alone 
proved the present proceeding to be unfounded and vexatious. In 
fact it was a desperate attempt to re-open and re-argue a cause which 
had been decided against Aphobus on the most irresistible evidence. 
Demosthenes touches upon the leading features of the original cause, 
in order to show how little bearing the testimony of Phanus had upon 
the merits of the question, and with a view also to create an impres* 
sion in his own favour in the minds of the jury. 

If I had not remembered, men of the jury, that on a 
former trial between Aphobus and myself I convicted him 
easily of greater fifilsehoods than any which he has now 
uttered (so palpable were the wrongs he had done me), I 
should have no slight misgivings as to my own ability to 
expose the arts by which he misleads you. Now however, 
(with the favour of the Gods be it spoken), if you will only 
give me a fair and impartial hearing, I feel confident that 
you will form the same opinion of this man's impudence as 
the jury on the previous occasion. If indeed the case had 
required an artful speech, I should have distrusted my youth 
and shrunk from the contest : as it is, I shall simply have to 
lay before you a statement of the plaintiff's conduct towards 
us. From this you will have no difiiculty in discovering 
which of us is the rogue. 

I know that he has commenced these proceedings, not 
with any expectation that he shall convict a witness of 
giving &lse testimony against him, but in the belief that the 
large amount of damages, which he was condemned to pay, 
will excite a prejudice against me, and a feeling of compassiou 
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for himself. On this account he now lahours to clear him- 
self of the charges made against him at the former trial, 
on the merits of which he had not a word to say in his 
defence at the time. I beg to observe, men of the jury, 
that, if I had proceeded to execute the judgment wiUiout 
showing him any indulgence, I should have done no wrong 
in levying the damages which you had awarded, though it 
might perhaps have been urged, that I had acted with ex- 
cessive rigour in depriving a relation of all his property. 
The truth however is the reverse. The plaintifi has con- 
spired with his fellow-guardians to strip me of my whole 
patrimony, and even now, after having been clearly convicted 
by a jury of his country, he does not choose to do anything 
which is fair and reafionable. He has dispersed the whole of 
his effects, giving the house to iEsius,^ and the farm to 
Onetor, with whom I have been compelled to go to law j he 
took the furniture out of the house himself, carried away 
the slaves, broke the witie vat, tore off the doora, and all but 
set fire to the house ; then he went oif to Megara, where he 
has settled and paid the alieu's tax. Surely you have more 
reason to execrate the plaintiff for such behaviour, than to 
charge me with any undue severity. 

Of the rapacity and wickedness of this man I shall pre- 
sently give you a full account, though indeed you have heard 
a pretty good summary of it already. But I shall now pro- 
ceed at once to prove the truth of that piece of evidence, 
which is the subject of inquiry, and upon which you will 
have to pronounce your judgment. I have one request to 
make to you, men of the jury, and that is a reasonable one ; 
that you will give to both of us a fisiir hearing. It is for 
your own advantage to do so as well as mine ; for, the more 
accurately you are informed of the facts, the more just and 
righteous will be your decision. I shall show that the plaintiff 
has confessed Milyas to be a freeman, and proved the same 
by his conduct; that he has declined the most infallible 
test, the examination by torture, for fear the truth should 

^ I adopt the conjecture of Wolf, which seems to have ooourred also 
to Reiske ; and which is fortified by what follows about ^sius (p. 149, 
orig.). .^sius was the brother of Aphobus, and clearly a partisan in 
his cause. No one was more likely to have assisted him in making 
•way with his property. 
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come out j that he is playing tricks, producing false witnesses, 
and misrepresenting the real i^cts of the case. All this I 
shall prove by such strong and cogent evidence, that you 
will all plainly see, that I am speaking the truth, and not a 
word the plaintiff has said is to be trusted. I shall com- 
mence with a statement of those particulars, which will best 
enable me to give you a clear insight into the case. 

I commenced actions, men of the jury, against Demophon, 
Therippides, and the plaintiff, for breach of their trust as 
guardians, having been defrauded by them of aU my property. 
On the trial of the cause against Aphobus, I proved clearly 
to the jury, as I shall prove to you, that he had conspired 
with his colleagues to deprive me of all the estate bequeathed 
to me. That I substantiated the charge not by means of 
false evidence, is manifest from this circumstance. A multi- 
tude of depositions having been read at the trial, some of the 
deponents stating that they delivered to the plaintiff certain 
of my effects, others that they were present when he received 
them, others again that they had made purchases from him 
and paid him the prices, not one of them has he sued for 
false testimony. The only witness against whom he has pro- 
ceeded is this man, whose evidence he cannot show to have 
fixed him with the receipt of a single drachm. The amount 
of damages which I claimed was not computed from the 
defendant's deposition, in which there is no mention of 
money, but by casting up the sums deposed to by the 
other witnesses, whom Aphobus has not sued. It was upon 
hearing their statements, that the jury found a verdict against 
him for the whole amount demanded in the plaint Why 
then did he pass them over, and sue the defendant alone 1 
I will tell you. He well knew, th^t the witnesses who proved 
his receipt of money would only fix him with it the more 
strongly, as every item in the account was more closely in- 
vestigated ; which it would be on the trial for false testimony : 
for every charge, which occupied but a part of my former 
case in conjunction with other charges, would then be opened 
separately and form the subject of an entire speech. On 
the other hand, in suing a witness who deposed to his answer, 
he thought it would be in his own power to deny what he 
confessed before. Therefore he brings an action against the 
defendant, of the truth of whose testimony I shall endeavour 
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to convince you, not by a suggestion of probabilities, not by 
niguraents concerted for the present occasion, but by reafion- 
ing which I am sure you will all think sound Listen and 
judge for yourselves. 

Being aware, men of the jury, that the whole contest at 

the trial would be about the deposition set out on the record,^ 

and that you would have to judge of its tinith or falsehood, 

I considered the first step to be taken was to challenge the 

plaintiff to a test. What is it I do ? I offered to deliver to 

liim, to be examined by torture, a young da^e-who had 

learned to read and write, who was present when Aphobus 

made the admission in question, and took down the very 

statement deposed to by the witness. This youth had not 

been ordered by me to play any tricks, to write down some 

of the plaintiff's words and suppress others; he was there 

simply to make a true report of every word the plaintiff 

spoke. Now I ask, could there be a fairer opportunity of 

convicting us of falsehood, than putting my slave to the 

rack? Aphobus declined this test, because he knew better 

than any man living that my witness had spoken the truth. 

There are plenty of persons who can speak to this challenge, 

for it has not been made in secret, but in the centre of the 

market place before many bystanders. Call the witnesses. 

[ Witnesses.^ 

The plaintiff is so cunning and determined to affect ignor- 
ance of what is right, that, although he has preferred a 
charge of false testimony, upon which you are sworn to give 
your verdict, he declined to question the slave as to the truth 
of the deposition ^the point about which he ought to have 
been most anxious), and now falsely asserts that he requires 
liim to be delivered up for a different purpose. Is it not 
monstrous, that he should complain of my refusal to deliver 
to him a freeman (for such I shall cleai*ly prove Milyas to 
be) ; and should not consider my witnesses hardly treated, 
when I offer to him a person, who is confessedly a slave, and 
he refuses to put their evidence to the test by examining 
him? He surely cannot contend, that the torture is for 

^ A tablet bung up in court, containing a statement of the cause 
and issue to bo tried ; which thus may be compared to our nisi priua 
record; which is laid before the judge at the triaL 
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8 Dine purposes (which he desires) a certain criterion of the 
truth, and for other purposes uncertain. 

Besides, men of the jury, this very fact was first deposed 
to hy JSsius, the plainti£f*s brother. He is now leagued 
with Aphobus and denies the &ct, but at the trial he deposed 
to it with the other witnesses, not choosing to forswear him- 
self or to incur the penalty which would immediately follow. 
Surely, if I had been getting up false evidence, I should not 
have put this man in my list of witnesses, seeing that 
Aphobus was his most intimate friend, and knowing that he 
meant to plead for him in the c>ause, and that he was an 
adversary of mine. It is absurd to suppose, that I should 
call as witness to a falsehood a person who was at variance 
with myself and brother of my opponent. I have many 
witnesses to speak to this point, and as many circumstantial 
proofs. In the first place, if he really never gave this testi- 
mony, he would have denied it, not now for the first time, 
but immediately upon its being read in court, when denial 
would better have served his purpose. In the next place, if 
I had without cause exposed him to a suit for giving false 
testimony against his brother, (a charge, on which men run 
the risk of degradation, besides pecuniary penalties,) he 
would not have let the matter rest, but would have brought 
an action against me for damage. Further, to sift the thing 
to the bottom, he would have demanded of me the slave 
who wrote the deposition, so that, if I had refused to give 
him up, I might have been deemed unworthy of credit. So 
far from his adopting any of these courses — when I, finding 
he denied having given the evidence, tendered him the slave 
to be questioned, he declined my offer ; his brother and he 
being equally averse to try this point also by the torture. 
In support of each of these statements I shall produce wit- 
nesses, who will prove, that iEsius stood by the plaintiff in 
court when the deposition was read, that he appeared with the 
other deponents and assented to it, and that, when I tendered 
him my slave to be questioned on all these matters by 
Aphobus and himself, he did not choose to receive him. 
Call the witnesses up here. 

[Witnesies.'] 

I am going to lay before you, men of the jury, a stronger 
proof than any which I have brought yet, of the plaintiff 
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having given this answer. When he asked for Miljas (not- 
withstanding the admission which I have proved), I thought 
I would expose the manoeuvre, and what do you think I did? 
I summoned him to give evidence against Demon, his uncle, 
and a partner of his fi:«uds. I wrote out the evidence of the 
witness whom he now sues for &lse testimony, and required 
him to depose thereto. At first he flatly refused ; but when 
the arbitrator bade him depose or take the oath of denial, he 
deposed very reluctantly. Now, if the man was indeed a 
slave, and had not previously been admitted by Aphobus to 
"be free, what could induce him to make this deposition ? 
Why did he not at once deny, and get rid of the affair? 
As to this matter also 1 o£fered to let him examine the slave 
who wrote the deposition, who would know his own hand- 
writing, and well remembered Aphobus deposing. I made 
the offer, not for lack of witnesses who were present, for 
there were some; but in order that he might not accuse 
these men of peijury, when confirmed by the result of the 
torture. Surely this ought not to prejudice you against 
these witnesses, who are a singular example of defendants 
whose case is made out by the plaintiff's own evidence. To 
prove the above statements, take the challenge and the 
deposition.^ 

[The Challenge, The Deposition,'^ 

^ Aphobus having persisted in demanding that Milyas should be given 
up to the question, notwithstanding the evidence which Demosthenes 
had put in, showing his opponent's admission of Milyas being a freeman, 
Demosthenes, to confinn and protect the witnesses who deposed to that 
admission, took the bold course of summoning Aphobus as a witness in 
his action against Demon, which had been sent for trial before an 
arbitrator. He wrote a deposition containing the substance of what 
Phanus and Philip had proved, which (being, as we may presume, 
relevant to the cause against Demon) he required Aphobus to depose 
to, or take the oath of disclaimer in the usual way. Aphobus, being 
afitiid to incur liability as a false witness, deposed to it. His deposi- 
tion to that effect is put in as evidence against him on the present trial ; 
and it is proved by the production of a challenge which Demosthenes 
had given him to question the slave who wrote it out. " I gave this 
challenge,** says Demosthenes, "not because I could not have proved 
the deposition by ordinary witnesses, but that I might deter Aphobus 
from bringing a charge for false testimony against Phanus and Philip 
(^va fjifi roiirovs alri^ro t& ypev^ fiafnvpfiv), when they (Phanus and 
Philip) had their evidence confirmed by the questioning of the slavt 
(r3 vitrrhy 4k rris ^(Tolvov tovrois vvdpxoi). You must not condemn m^ 
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These are the tests which he has declined ; all these cir- 
oumstauces prove the malice of his charge ; aud jet he calls 
upon you to believe his own witnesses, while he calumniates 
and impeaches the veracity of mine. Let me now say a few 
words on the probabilities of the case. I am sure you will 
all agree, that men who give false testimony are induced by 
one of three motives ; either by a bribe to relieve their 
poverty, or by friendship, or by enmity to the adverse party. 
Not one of these motives can apply to my witnesses. Not 
friendship certainly ; as they are not men of the same pursuits 
or the same age with me, or even with each other. No^ 
enmity to the plaintiff; for one of them was his brother 
and pleaded for him ; Phanus was his friend and belonged to 
the same tribe ; Philip was neither friend nor foe : so it is 
clear this motive cannot be alleged against them. Nor was 
it poverty ; for they are all men of large fortunes, out of 
which they defray the charges of public offices, and cheer- 
fully perform the duties imposed on them. Besides, you 
know something of them, and what you know is to their 
credit, as respectable persons. This being so; the men 
being neither poor, nor friends of mine, nor enemies of my 
opponent ; what grounds are there to suspect them of giving 
false evidence ? I myself cannot imagine any. 

witnesses, Phanus and Philip, on this account {imrayvSvai tup fmpriSpwy 
ti3t rovro), i. e. because I took the course of siying the challenge, instead 
if proving the deposition of Aphobus by the evidence of witnesses who 
were present : for the torture of the slave would have been the most 
.U fallible test of the truth, and Aphobus has declined it. 

This passage appears to be somewhat obscure, and Reiske confesses 
that he does not uuderstand it. We must bear in mind however, in 
this as in other cases, that we have not the whole history of the trial 
before us : we have a speech for the defence, without that of the 
plaintiff. Perhaps Aphobus had commented upon the fact, that on the 
former trial, as on the present, the evidence of Phanus was not con- 
firmed by the testimony of witnesses preBent before the arbitrator : to 
which Demosthenes replies in effect — " There is nothing in that ; for 
when Aphobus declined the challenge, I considered the fiust as incon- 
testably proved.** 

I prefer the reading of trpSKKfitrip to vpii<rK\ri(riv. The challenge at all 
events is put in, verified. by the testimony of the arbitrator or some 
other witness. 

Philip and Phanus are both referred to under the terms rovrovs, 
roiiroiSi because, though the present trial was that of Phanus only, yet 
Philip's case was virtually on its trial, and he was doubtless in court, 
and anxiously waiting the event. 
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The plaintiff knew all this, and had the best reasons for 
being satisfied of the truth of their testimony ; notwith- 
standing which, he brings an unfounded charge against them, 
and not only denies that he ever made the statement, which 
I prove him to have made beyond the possibility of a doubt, 
but contends also that Milyas is really a slave. In a very 
few words I will prove the falsehood of this assertion. Upon 
this very point, men of the jury, I offered to let him ques- 
tion my female domestics, who remember that Milyas was 
emancipated by my father on his deathbed. Besides, my 
mother was willing to make oath, in the presence of my 
sister and myself, and with imprecations on us if she spoke 
falsely, that my father in his last moments discharged this 
man from servitude, and that he was treated by the family 
as a freeman.^ We were her only children, for whose sake 
sho determined to remain a widow ; and I trust none of you 
will imagine, that she would thus have called down the 
vengeance of heaven upon our heads, if she had not been 
certain she should swear to the truth. I have evidence that 
we made these proposals, and were ready to abide by them. 
Call the witnesse& 

[ Witnesses.^ 

You see how many strong points I have to urge, and how 
ready I have been to submit the matters in dispute to the 
most infallible ordeal. Aphobus declines to meet me on 
these grounds, but imagines that he shall induce you to con- 
vict the defendant, by slandering me and impeaching the 
result of the late trial. Of all manoeuvres I ever heard of, 
this is the most unfair and insidious. He, with the assistance 
of his brother-in-law Onetor and Timocrates, has suborned 
persons to give false evidence on that subject ; we, not fore- 
seeing that he would adopt such a course, and supposing 
that the whole contest would be as to the truth or falsehood 
of the deposition itself, are not prepared with witnesses to 
speak to the guardianship accounts. However, notwithstand- 
ing this artifice, I think I shall be able, by a simple narration 
of the facts, to convince you that the verdict was a most 
righteous one ; that it was given against Aphobus, not be- 
cause I prevented him from putting Milyas to the torture, 

2 ▲• to the nature of this oath, flee YoL iii. Appendix I2t. p. ^83. 
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nor because he admitted him to be a freeman (as these wit- 
nesses have testified), but because he was shown to have 
received large sums of money for which he was account- 
able to me, and because he did not let the estate in the 
manner required by the laws and directed by my father's 
will, as I will show you clearly. These were things that 
everybody could see, the laws I mean, and the sums of 
which the guardians had plundered me ; but as to Milyas, 
no one knew even who he was. You will see by the charges 
in the plaint, that it is as I say. For when I brought my 
action, men of the jury, against Aphobus, for the fraudulent 
account which he had rendered me, I did not lay the 
damages in one general sum, as a man would do who made a 
vexatious demand, but specified the several items which I 
charged him with, stating the sources from which, and the 
persons from whom he received them, and also the amount of 
each. I make no mention of Milyas as being acquainted 
with any of these particulars. The plaint commences thus : 
'' Demosthenes makes this complaint against Aphobus. 
Aphobus is indebted to me for monies had and received by 
him as guardian, (that is to say,) eighty minas which he 
received as the marriage portion of my mother, in pursuance 
of my fathers will." — This is the first item, of which I 
aver myself to be defrauded. Now what is the evidence of 
the witnesses ? " That they were present before the 
arbitrator Notharchus, when Aphobus admitted Milyas to 
have had his freedom given him by the father of Demos- 
thenes." Consider for a moment. Do you think you could 
find any orator, sophist, or conjuror, with such wonderful 
cleverness or power of eloquence, as to be able from this de- 
position to convince a single human being, that his mother's 
fortune is in the hands of Aphobus 1 What, in the name of 
heaven, could he say ? — " You confess Milyas to be a free- 
man T' — "Well, but how does this show the fiind to be in 
my possession 1" — You must see it would be no proof at all. 
How then was the fact proved ? First, by the evidence of 
his colleague Therippides, who declared that he paid over 
the money to him. Secondly, Demon his uncle and all the 
witnesses who were present stated, that he agreed to pay 
alimony to my mother, whose portion was in his hands. 
Against these men he has taken no proceedings; clearly 
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because he knew their statements to be correct. Besides, 
my mother offered to make oath, in the presence of me and 
my sister, and with imprecations on our heads if she spoke 
&lsely, that Aphobus received her portion according to my 
Other's wilL Are we then, or are we not to say, that he is 
liable for these eighty minas 1 And was it by this or that 
person's evidence, that the verdict against him was obtained ? 
I think, it. was by the evidence of truth. He has enjoyed 
the interest of this fund for ten years, and even after judg- 
ment cannot make up his mind to restore it ; yet he asserts 
that he has been haitily used, and that he lost the cause by 
these witnesses, not one of whom uttered a word to fix him 
with the receipt of the marriage portion. 

As to the bottomry loan, the sofa-manufacturers, the iron 
and ivory that were left me, and my sister*s portion, at the 
plunder of which this man connived, that he might himself 
be allowed to take what he pleased of my ejffects — attend and 
observe, how just was the verdict pronounced against him, 
and how useless it would have been to examine Milyas on 
any of these point& 

For the fraud which you connived at, Aphobus, there is an 
express law which makes you responsible, in like manner as 
if you had yourself reaped the fruits of it. What has this 
law to do with the questioning of the slave ? In the affair of 
the bottomry loan, you all leagued with Xuthus, and divided 
the money amongst you, and cancelled the agreement ; and 
now, havmg arranged everything to suit your own purposes, 
and destroyed the documentary evidence, (as you are proved 
to have done by Demon,) you endeavour by BXtfal impostures 
to mislead the jury. With respect to the sofa-makers ; if 
you have obtained money and made large profits for yourself 
by lending on my securities, when you should rather have 
prevented others from doing so, and at last have made away 
with them altogether; how can your witnesses help youl 
These men, at all events, did not prove, that you admitted 
having lent money upon my slaves, and having appropriated 
them to yourself. The fact was proved by the acknow- 
ledgment in your own account, and confirmed by other 
testimony. 

As to the ivory and iron ; I say, all my domestics well 
know, that Aphobus used to sell these articles ; and I am 

VOL. IV. K 
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willing, as I was on the former occasion, to deliver to him 
any one of them he chooses, to be examined by the torture. 
Should he allege, that I refuse to give up a man who knows 
something of the case, and tender him persons who can prove 
nothing, he will have made out a stronger reason for accept- 
ing my offer. For if the persons, whom I tendered as com- 
petent to speak to the fact, had said that none of the stock 
was in his possession, of course he would have been acquitted 
of the charge. However, the feet is not so. He would cer- 
tainly have been convicted of selling the stock and having 
received the proceeds. Therefore it was, that he rejected 
persons who were on all hands admitted to be slaves, and 
desired to examine a freeman by the torture, whom it would 
have been a crime in me to give up ; his object being, not to 
bring to a test the matters in dispute, but that, in case his 
demand were not complied with, he might found upon it 
the semblance of an argument. To make you understand 
all these points — first about the portion — ^then the con- 
nivance — then the rest — he shall read you the laws and the 
depositions. 

[The Laws, TJie Depositions^] 

That Aphobus has been in no way prejudiced by my 
refusal to give up this person to the torture, you may infer 
not only from the preceding observations, but from the nature 
of the case itself For let us suppose that Milyas was racked 
on the wheel. What would he most desire him to sayl 
Would it not be this, " that he is not aware of the plaintiff 
having any part of the property in his hands ? ** Well ; sup- 
pose he says so. Does it follow that he has none ? Far from 
it ; for I produced witnesses, who spoke to the affirmative from 
their own l^nowledge and eyesight. That some man knows 
something to be in his possession, is material evidence ; but 
that some one does not know it) is no evidence at all : there 
might be plenty of witnesses of that sort. 

Among all these witnesses who appeared against you, tell 
me, Aphobus, which have you sued for false testimony? You 
cannot mention one. What becomes then of your assertion, 
that you have been hardly used and lost the verdict unjustly 
because this person was not given up to you ? Do you not 
yourself prove its falsehood when, it appears^ you made no 
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charge against witnesses, who proved your receipt and pos- 
session of that property, as to which you desired to question 
Milyas, to show that it was never left ? They were the per- 
sons against whom (if you were really injured) you ought to 
have proceeded ; but you have sustained no injury, and your 
present charge is vexatious and malicious. 

The roguery of the plaintiff may be seen in many points of 
view; but most clearly, by observing his conduct in regard 
to the wiU. My father's will, men of the jury, contained a 
specification of everything he left, and a direction to the 
guardians to let the estate. For this reason Aphobus never 
gave it up to me, lest 1 should learn from it the amount of 
the property. He admitted to be in his possession only what 
(on account of its publicity) he could not deny. The will 
(according to him) contained these provisions — that Demo- 
phon should immediately receive two talents as a portion 
with my sister, whom he was to marry when she arrived at a 
proper age, (that would be in ten years ;) he himself was to 
have eighty minas with my mother, and the house to dwell 
in ; Therippides was to enjoy the interest of seventy minas 
until my majority : the residue which was left to me, and the 
clause for letting the estate, these he entirely suppressed; 
for it did not suit him to reveal these matters to you. How- 
ever, when Aphobus himself allowed, that my father on his 
death-bed gave such large sums of money to each of the 
guardians, the jury, who sat on the former trial, considered 
this admission to be evidence of the value of the property. 
For, when a man had charged his estate with the payment of 
four talents and a half in the shape of marriage portion or 
legacy, it was plain that he took this from a residue (be- 
queathed to me) of more than double the amount. It could 
not be supposed, that he would desire to leave me his son in 
poverty, and to heap riches upon these men who were rich 
enough already. No. It was because of the magnitude of 
my inheritance, that he gave to Therippides the seventy 
minas, and to Demophon the interest of the two talents 
before the period of his marriage with my sister. That inhe- 
ritanoe, or that with a small deduction, he was never shown 
to have delivered up to me. Some part of it he declared he 
had spent, some he had never received, some he knew nothing 
about, some was in the hands of this or that individual! 

k2 
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some was in the house ; in short, he had all sorts of accounts 
to give, except the time and mode of payment. 

As to the story of the money being left in the house ; this 
I will clearly show to have been fabricated by him. The 
insinuation was artfully made. He saw, as you do, that 
the property was large ; and ho could not show that he had 
delivered it up to me. He sought therefore to make out a 
plausible case against me, as if I were attempting to recover 
what was already in my hands. But this is quite clear, that, 
if my Mher had felt no confidence in these men, he would 
not have made them trustees at all, and then (supposing he 
had left money in this way) he would not have mentioned it 
to them. How then do they know of its existence 1 On the 
other hand, if he believed them trustworthy, surely he would 
not have placed the bulk of his property under their control, 
and kept the remainder out of it. Again, he would never 
have left this fund in the custody of my mother, and yet 
given her in marriage to Aphobus, one of the guardians ; for 
it is absurd to suppose, that he would endeavour to secure 
the treasure by her agency, and yet put her as well as the 
money in the power of one of the persons whom he dis- 
trusted. Further, had there been any truth in this story, do 
you imagine that Aphobus would not have made my mother 
his wife, in pursuance of my father's will ? He took her por- 
tion of eighty minas, apparently with an intention of many- 
ing her; but afterwards he made a mercenary match with 
the daughter of Philonidas of Melita, that he might get 
another eighty minas from him, in addition to what he had 
obtained from our family. But had there been four talents 
in the house, and in her keeping too, (as he represents,) don't 
you think he would have flown to get both her and them 
into his possession ? Or is it likely that, after so shamefully 
conspiring with his colleagues to rob me of my visible pro- 
perty, which many of you knew to have been left me, he 
would miss the opportunity of seizing a fund, which you 
would know nothing about ? Who could believe such a tale 1 
It is impossible, men of the jury ; it is impossible. From that 
hour indeed was my father's property buried, when it came into 
the hands of these men ; and Aphobus, who cannot prove 
that he has paid me any of it, seeks by this account to represeni: 
me as a rich man, and so to deprive me of your sympathy. 
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Many other charges might I bring against him ; but ' 
should not be justified in speaking of my own wrongs, while 
the witness is in peril of disfranchisement. I will now read 
you a challeuge ; from which you will see, that the statements 
in the deposition were true ; that Aphobus, who now says he 
required to examine Milyas upon all the items in dispute, at 
first demanded him only on a question of thirty minas ; and 
also that he is not in the least damnified by the evidence. 
Being anxious to prove him every way in the wrong, and to 
bring his tricks and artifices in a clear light before you, I 
asked him, what was the sum, in respect of which, as being 
within the knowledge of Milyas, he desired to examine him ; 
to this he fisJsely replied, that it was the whole amount. 
" Well then,'* said I, " upon this point you shall question the 
slave who has the copy of your challenge : and if, after I have 
sworn that you confessed the man to be &ee and testified to 
the same effect against Demon, you will swear to the con- 
trary with imprecations upon your daughter, I release to you 
the whole sum, in respect of which it shall appear from the 
examination of the slave that you made your first demand 
for Milyaa; and by that amount I am content that the 
damages awarded against you shall be reduced, so that you 
may sustain no injury by the witnesses." This challenge, 
which many persons saw given, he would not accept. Can 
you then, who are upon your oaths, conscientiously convict 
my witnesses at the instance of a man, who refused to give 
this judgment in his own fieivour? Can you do otherwise 
than look upon him as the most impudent of mankind ? To 
prove the truth oi my statements, call the witnesses. 

^Witnesses.'] 

Do not suppose that, while I was prepared to take this 
course, the witnesses were of a different mind. They proposed, 
in confirmation of their testimony, to take a solemn oath in 
the presence of their children, and with imprecations on them 
if they swore fiilsely. Aphobus did not choose to let the 
oath be sworn either by them or by me. He rests his case 
upon an artful speech and witnesses accustomed to perjury ; 
and by their aid thinks he shall easily impose on you. Take 
and read this deposition to the jury. 

[The Depodtion^ 
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Is it possible to prove, in a clearer manner than I have 
4one, the malice of this charge, the truth of the evidence 
against my opponent, and the justice of the verdict which 
condemned him ? I have shown, that he refused to examine, 
as to the truth of the deposition, the very slave who wrote it 
down ; that his brother -Slsius deposed to the very statement 
which he declares to be false ; that Aphobus himself, when 
called by me as a witness against Demon, his uncle and no- 
trustee,^ gave the same testimony as the witnesses whom he 
sues ; that he declined to examine my female servants as to 
the fact of Milyas being a freeman ; that my mother was 
willing to make oath on the subject, with imprecations on 
her children ; that I tendered for examination all the rest of 
my servants, who knew every circumstance of the case better 
than Milyas, and he rejected them all ; that he has not sued 
for false testimony a single one of the witnesses who fixed 
him with the receipt of money ; that he did not produce the 
will or let the estate, as the laws require ; and lastly, that 
when, by swearing a solemn oath after myself and the wit- 
nesses, he might have procured a release to the extent of the 
sum as to which he required Milyas to be questioned, he did 
not think proper to swear it. I declare to heaven, I could 
not devise a surer method of proving my case, than the one 
I have adopted. And yet Aphobus, clear as it is that he 
calumniates the witnesses, and sustained no damage by their 
evidence, and lost the verdict justly, still puts a bold face on 
the matter. There would be less reason to wonder at the 
style of his present language, if he had not been condemned 
in the first instance by his own friends and by the arbitrator. 
For you must know that, after inducing me to refer the case 
to Archenaus and Dracontides and Phanus, (the last of whom 
is defendant in this action,) he revoked their authority, be- 
cause he heard them say that, if they decided on oath, they 
should give their award against him; then he went before 
the official arbitrator, by whom, as he could make no answer 
to my claim, judgment was pronounced for me. From this he 
appealed to a jury ; who, upon hearing the case, affirmed the 
decision of his friends and the arbitrator, and assessed the 

^ He was not strictly a trustee, but, being the father of Demophon, 
he very likely took a part in the management of the trusty and thora- 
fore Demosthenes calls him so. 
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damages at ten talents. They gave their judgment, not on 
the groimd that he had admitted Miljas to be a freeman, (for 
this was of no importance ;) but because, an estate of fifteen 
talents having been left to me, he would not grant a lease of 
it ; and because he and his colleagues managed it for ten 
years, and he allowed me (then a child) to be assessed to the 
property tax at one-fifth of the whole value, the same rate at 
which Timotheus the son of Conon and men of the largest 
fortunes were assessed ; and, after so long managing a pro- 
perty, which he chose to be so highly rated, he delivered to 
me^ as the balance due &om himself, not so much as the 
Talue of twenty minas, and united with his colleagues to 
plunder me of my whole substance, the capital as well as the 
income. For these reasons the jury, allowing interest on the 
whole amount, not at the rate at which estates are usually 
let, but at the lowest rate they could, found the loss which I 
had sustained by the fraud of the guardians to exceed thirty 
talents altogether ; and therefore they assessed the damages 
against this man at ten talents. 



THE ORATION AGAINST ONETOR— I. 

THB ARGUMENT. 

Aphobus, after the judgment obtained against him by .Demosthenes, 
made away with almost all of bis movable goods, so as to leave little 
or nothing that could be seized in execution. Demosthenes, proceed- 
ing to take possession of a house and a piece of land, encoimters the 
opposition of Onetor, the brother-in-law of Aphobus, who pretends 
that the land had been mortgaged to him, to secure a sum of money 
given with his sister as a marriage portion. This money (as he 
alleges) had become repayable, Aphobus and his wife having sepa- 
rate. The plaintiff, having made entry upon the land in assertion 
of his right, is turned off by Ouetor, against whom he commences an 
action of ejectment. 

The question to be determined in this action is, whether the title of Onetor 
ia a good one. Demosthenes contends that the mortgage is colourable 
and fictitious; that the marriage portion had never been paid to 
Aphobus ; that his wife had never really been divorced ; and that, in 
fact, the whole scheme had been concocted between Aphobus and 
Onetor, in order to defeat his execution. To support this charge of 
fraud, he produces some direct testimony, but relies mainly upon the 
circumstances and probabilities of the case, and upon admissions and 
acts of his opponents, inconsistent with their present claim. 

Aa to the law connected with this case, the reader is referred to 
Appond:z IV. 
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I WAS most anxious, men of the jury, to avoid my dispute with 
Aphohus, and also this in which I am engaged with the de- 
fendant Onetor, his brother-in-law. I therefore made many fair 
proposals to both of them ; but nothing like reasonable terms 
could I obtain from either. Indeed I have found this man 
far more troublesome and more deserving of punishment 
than the other. I pressed Aphobus (though in vain) to let 
our disputes be settled among friends, and not to try the ex- 
periment of a jury. But this man, when I oflFered to let him 
decide his own cause, to avoid the risk of a trial, treated me 
with the utmost contempt, refused to hold any conversation 
with me, and in a very insulting manner turned me off the 
land, which belonged to Aphobus when I recovered judgment 
against him. Now then, since he unites with his brother-in- 
law to deprive me of my property, and has come into court 
relying on the influence of his friends, the only course left for 
me is, to seek redress at your hands. I am aware, men of 
the jury, that I have to contend against ingenious pleading 
and witnesses prepared to give false evidence. I think how- 
ever, the justice of my cause will give me such advantage in 
argument over the defendant,*that, if any of you had a good 
opinion of him before, you will learn from his conduct towards 
me, that he has all along been (unknown to you) the vilest 
and basest of mankind. I will show you, that he has not 
only never paid the marriage portion, for which he says the 
estate is mortgaged, but has laid a plot from the very begin- 
ning to defraud me ; and also that the lady, on whose behalf 
he ejected me from this land, has not been divorced ; and 
that he is now screening Aphobus, and defending this action 
with a view to defeat my lawful claims. All this I shall 
prove by such clear and strong evidence, that you will at 
once see the justice and propriety of the action which I have 
brought against him. I shall commence with that part of 
the case, which will best give you an insight into the whole. 
It was known, men of the jury, to many of the Athenians, 
and it did not escape the observation of the defendant, that 
my guardians were grossly neglecting their duty. The dis- 
covery was indeed made very early ; numerous meetings and 
discussions were held on the subject of my affairs, before the 
Arch on as well as other persons. For the value of the pro- 
perty left me was notorious, and it was pretty evident, that 
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the tinistees were leaving it unlet, for the purpose of enjoying 
the income themselves. This heing so, there was not a single 
man acquainted with the circumstances, who did not expect 
that I should recover compensation from them, as soon as 
I came to man's estate. Among others who continued to 
hold this opinion, were Timocrates and Onetor; of which 
I can give jou the strongest proof. The defendant, seeing 
that Aphobus, besides his own patrimony, held mine also (not 
a small one) in his possession, was desirous of giving him his 
sister in marriage ; but he was too wary to part with her 
portion ; for he looked on the estate of a guardian as a sort 
of security for the ward. Accordingly he gave him his sister, 
but the portion it was arranged should remain in the.hands 
of Timocrates, her former husband, who was to pay interest 
thereon at ten per cent, so long as he retained it. After- 
wards, when I had obtained judgment in the suit against 
Aphobus for breach of trust, and he still refused to make 
me any satisfaction, Onetor, far from endeavouring to bring 
us to terms, pretended that his sister had been divorced, and 
that he had paid her portion and could not get it back, 
(although at that very moment it was unpaid and at his own 
disposal^) and then, saying he had taken ^ mortgage of the 
land, was hardy enough to expel me from it. Such contempt, 
did he feel for me, and for you, and for the laws of his 
country. This, men of the jury, is the ground of the present 
action, and these are the facts upon which you will have to 
pronounce your verdict. I will first call before you Timo- 
crates himself, who will Btate, that he agreed to remain a 
debtor for the lady's portion, and continued to pay interest 
upon it to Aphobus according to the agreement ; then I will 
call witnesses to prove, that Aphobus himself confessed he 
received the interest from. Timocrates. Take the depositions. 

[The Depositions.^ 

It is admitted, you see, that the portion was not actually paid 
to Aphobus in the first instance. And it is highly probable 
that, for the very reasons I have mentioned, they chose to defer 
the payment^ rather than mix it up with the estate of Apho- 
bus, over which so serious a liability impended. They cannot 
say it was poverty that prevented their making an immediate 
transfer] for Timocrates has an estate of more than ten 
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talents, and Onetor above thirty ; this then could not have 
been the cause. Nor can they allege, that they had valuable 
property, but no ready money ; or that the lady was a widow, 
and therefore they hurried on the marriage without paying 
her portion at once. For, in the first place, these men lend 
a great deal of money to other people ; and secondly, the lady 
was not a widow, but was living with Timocrates, and re- 
moved from his house, when they gave her away to Aphobus ; 
so that this excuse cannot be admitted any more than the 
others. And I think, men of the jury, you will all agree upon 
this point ; that any man, contracting such an alliance, would 
rather borrow of another, than not pay his sister's portion to 
her husband. For, in the latter case, he is esteemed as a 
debtor who is not certain to perform his engagements; 
whereas, if he gives away the lady and her money together, 
he becomes indeed a brother-in-law and a friend ; he has then 
acted an honourable part, and is not looked upon with mis- 
trust. This being so, as they were not compelled by any of 
the causes just mentioned, and could not have desired, to 
leave this debt outstanding, it is impossible to suggest any 
other excuse for the nonpayment ; it must have been, that 
they would not trust Aphobus with the money for the reason 
that I say. 

These points I establish beyond all dispute. And I think 
I shall easily show from the facts themselves, that they never 
paid in the sequel ; and you will see that, even if they re- 
tained the money not with the view that I suggest, but with 
the intention of speedy payment, they would never actually 
have paid or parted with it ; so urgent were the necessities 
of the case. 

Two years elapsed between the marriage and their declara* 
tion of the divorce. The marriage took place in the arohon- 
ship of Polyzelus, in the month of Scirophorion ; the divorce 
'was registered in the month of Poseidon, in the archonship 
of Timocrates. Immediately after the marriage I came to 
man's estate, made my complaint, and demanded an account ; 
and, finding myself plundered of all my property, I com- 
menced my action in the last mentioned year. Now, that in 
this short interval the debt continued according to the terms 
agreed on, is not unlikely ; but, that it was paid, is incredible. 
Do you think that a man, who originally preferred to remain 
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in debt and to pay interest for his sister's fortune, in order 
that it might not be risked with the husband's property, 
would have paid it over when the suit against the husband 
had begun ? Surely, men of the jury, you cannot suppose it 
possible. Why, even if he had trusted him with the money 
in the first instance, he would have sought to recover it then. 
To prove that the lady married at the time I mention, that 
the dispute between Aphobus and myself had commenced in 
the interval, and that, after I had brought my action, these 
men registered the divorce with the Archon; take these 
depositions as to each particular : 

[The Depositions,'] 

After this archon comes Cephisodorus ; then Chion. During 
their years (being of full age) I continued to press my claim ; 
and 1 commenced my action in the archonship of Timocrate». 
Take this deposition. 

[The Deposition,"] 
Now read this. 

[The Deposition,] 

It is thus clear ftom the evidence, they have taken these 
bold measures, never haying paid the portion, for the purpose 
of preserving to Aphobus his estate. For when in so short a 
period of time they say they owed the money, they paid it, 
they could not get it back, the lady separated from her 
husband, and they became mortgagees of the land ; how can 
one avoid seeing, that they are acting in collusion, to deprive 
me of the fruits of your verdict 1 I now proceed to show 
you from the answers of the defendant himself, and also from 
those of Timocrates and Aphobus, that it is impossible for 
the portion to have been paid. 

I put questions, men of the jury, to each of these men 
before many witnesses. I asked Onetor and Timocrates, if 
any persons were present when they paid the marriage 
portion; Aphobus I asked, whether any were present when 
be received it. They severally answered, that no witness was 
present, but that Aphobus got it by instalments in such sums 
as he desired from time to time. Now can any one of you 
believe, (the portion being a talent,) that Onetor and Timo- 
crates put so large a sum into the handis of Aphobus without 
witnesses t Aphobus ! in paying whom — I won't say in this 
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manner, but even in presence of a multitudes-one would take 
every precaution, so as (in case of dispute) to be able to 
recover one's rights before you. In a transaction of such 
importance no man would have taken steps without a witness, 
whomsoever he had to deal with, much less with such a person 
as Aphobus. It is for this reason we hold marriago feasts, and 
invite our most intimate friends ; because the affair is one 
of moment J we are giving to the charge of others the happi- 
ness of our sisters and daughters, for whom we are most 
anxious to make safe provision. It stands to reason therefore, 
that, if the defendant really paid over the portion to Aphobus, 
he settled with him in the presence of the same persons, be- 
fore whom he agreed to become a debtor and pay interest. 
For, by so doing, he was discharged from the whole demand ; 
whereas, by paying him when no one was by, he left the 
persons, who witnessed the agreement, to be witnesses against 
him of the continuance of the debt. The matter stood thus. 
They could not persuade their friends (more honest than 
themselves) to swear to their having paid the money. They 
thought, if they produced other witnesses (not relations), you 
would disbelieve them. They knew again, if they said the 
payment was made all at once, we should demand for exami- 
nation the slaves who brought the money ; and in that case, 
if they declined to give them up, (as they certainly would if 
the payment was never made,) their fraud would have been 
detected. On the other hand, by saying they paid without a 
witness, and by instalments, they hoped to escape detection. 
Thus were they reduced to invent the present story. And 
by such tricks and artifices they imagine that, passing for 
simple-hearted persons, they can easily deceive you; the 
truth being, that in matters affecting their interest, (so £Eur 
from simplicity,) they would not do the most trifling act 
without all the caution of men of business. Take and read 
the depositions of the persons^ before whom they gave their 
answers. 

[The Depositions,^ 

Now, men of the jury, I will show to you, that the lady, 
though nominally separated, was really living with Aphobus. 
I think, if you are satisfied of this, you will feel more inclined 
to withdraw your confidence from my opponents, and to re« 
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dress my wrongs. Some of the facts I shall establish by 
direct testimony, others by circumstantial evidence of a 
convincing nature. 

When I saw, men of the jury, that after the registration 
before the Archon of this lady's divorce, and after Onetor had 
declared the farm to be mortgaged for her portion, Aphobus 
still occupied and cultivated the land, and dwelt with his 
wife, I was sure it was all a pretence to cover the real design. 
Wishing to satisfy you of this, I thought it right to convict 
him in the presence of witnesses, in case he denied the fSacts 
to be as I have stated. Accordingly I tendered him for the 
toi-ture a slave, who was well acquainted with the circum- 
stances; one who had belonged to Aphobus, and whom, 
Aphobus being in default,^ I had taken in execution. The 
defendant, as to his sister's living with Aphobus, declined the 
inquiry which I proposed; the other matter (Aphobus 
farming the land) was too notorious to be denied, so he 
confessed it 

But there is further proof that Aphobus lived with hie 
wife, and held the land, until just before the commencement 
of the action. It appears from the manner in which he dealt 
with the land after judgment For, as though he had never 
mortgaged, and the property would belong to me as judg- 
ment creditor, he carried off every thing he could, all the 
produce and agricultural implements, except the casks ; what 
he was tmable to remove, he left behind of course ; so that 
Onetor was at liberty to claim the bare land. Here's a pretty 
contrivance ! One says the farm was mortgaged to him, 
though the mortgagor was seen cultivating it ; and pretends 
that his sister has been separated from her husband, when 
he is proved to have declined the test of inquiry upon this 
very point. The other, not living with his wife, (as the 
defendant says,) carries away all the produce and implements 
from the farm, while the guardian of the divorced lady, to 
secure whom he says the land is mortgaged, shows no resent- 

^ If the judgment debtor did not pay by the appointed day, he was 
said to be ihrtfr/lfifpos, and the adversary might himsslf levy exec\itiou. 
See Vol. iii Appendix IX. p. 391. And see the fourth Appendix iu 
this volume. 

Korrd rijv dirt pri fit piau is rendered by Pabst — ^''wegen der nicht 
dingehaltenen Zahlungstermine." 
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meiit at any part of his conduct, but takes it all quietly. la 
it not palpable what this means 1 Is it not avowedly a plot 
to screen Aphobus 1 ^ You must think so, if you fairly con- 
sider the facts. I will prove every point — the defendant's 
confession that Aphobus farmed the land before I com- 
menced the action against him — his refusal to inquire by the 
torture into the fact of his sister's cohabitation — and the 
removal, after judgment, of all the agricultural stock except 
what was fixed to the soil. Take and read these depositions. 

[^The Depositions.'] 

I have all these proofs that the divorce was not a real one. 
But the best proof of all is the conduct of Onetor himself. 
He who should have been highly indignant, when, after pay- 
ing (as he says) the portion, he got back (instead of money) 
a farm with a disputed title ; this very man — ^as though he 
had no quarrel ; as though he had sustained no injury ; aa 
though he were on the most friendly terms with Aphobus — 
pleaded his cause in the action which I brought against him. 
Me, who had done him no wrong whatever, he used every 
effort, in conjunction with Aphobus, to deprive of my in- 
heritance ] Aphobus, whom (if any part of their present story 
is true) he should have looked upon as a stranger, he sought 
to secure in the possession of my property as well as his own. 
Nor did he confine his services to the trial ; but, after judg- 
ment had been given against Aphobus, he went up to the 
jury and supplicated them on his behalf, begging and praying 
them, with tears in his eyes, to assess the damages at a talent 
only ; and for this he offered to be bail himself. These facts 
will hardly be disputed ; the jury who then sat on the bench 
and many of the bystanders remember them ; however I will 
produce witnesses. Here, take this deposition. 

\T1ie Deposition,^ 

There is another strong circumstance, men of the jury, 
fi-om which you must see that Aphobus really lived with his 
wife, and even to this day has not separated from her. Tiie 
lady, before her union with him, did not remain a day single, 

^ Tpoarcurta, according to the grammarians, signifies an attempt to 
screen or protect a wi*ong-doer. Reiske interprets it — "coUusio — 
BeeintrachtiguDg." Auger — **c*>llusion.** Pabst — "offenbare Yertre- 
tuQg des Aphobus." 
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but left a living husband (Timocrates) to come to him ; and 
now, in a period of three years, she does not appear to have 
married any other man. Who can believe, that on the former 
occasion she went straight from one man to another, to avoid 
living single, and that now, (if she is really divorced,) she 
would have endured to remain single for so long time, when 
it was in her power to get a new husband, her brother pos- 
sessing so large a fortune, and she herself being so young ? 
There is nothing probable about it, men of the jury. It is 
mere fable. The lady is living with her husband openly, and 
makes no secret of it. I will produce the evidence of Pasi- 
phon, who attended her in her illness, and saw Aphobus 
sitting by her side, in this very year, after the commencement 
of this action against the defendant. Take the deposition of 
Pasiphon. 

[The Deposition^ 

Knowing, men of the jury, that Onetor, immediately after 
the termination of the suit, had received the effects out of tiie 
house of Aphobus, and got possession of all his property as 
well as mine ; and being assured that Aphobus and his wife 
were living together ; I demanded three female slaves, who 
knew of the husband and wife living together, and of the 
effects being in these men's hands, that we might have not 
words only upon the subject, but proof by the torture. Onetor, 
on my challenging him to this, which all who were present 
declared was a fair proposal, dared not have recourse to so 
sure a test ; but — as if there were some better kind of proof 
in such matters than torture and testimony — he would 
neither produce witnesses to show that he bad paid the 
marriage gift, nor surrender the domestics, who knew whether 
his sister lived with her husband, to be questioned upon the 
fact ; and, because I requested him to do so, he most con- 
temptuously and insultingly desired me not to talk to him. 
Was ever man so unfeeling, or so determined to affect igno- 
ranoe of what is right ? Take the challenge itself and read it. 

\The Challenge.] 

You, men of the jury, hold it as a maxim, both in publio 
and private, that of all methods of inquiry the torture is the 
most certain ; and when slaves and freemen are both at handy 
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and a fact has to be discovered, you do not use the testimony 
of the freemen, but question the slaves, and thus endeavour 
to ascertain the real truth. And very properly. For there 
have been witnesses ere now, who were thought not to have 
spoken the truth j but no slave was ever convicted of giving 
false evidence upon examiuatfon by torture. Yet the de- 
fendant, after declining so fair an offer, afber rejecting so sure 
and decisive a test, calling Aphobus and Timocrates, one to say 
he paid the portion, the other that he received it, will ask you 
to believe him, when he pretends that his business with these 
men was transacted without a witness. Such simpletons does 
he take you for. That their tale will be neither true nor 
like the truth — by their confessing not to have paid the 
portion at first — by their pretending to have paid it back 
without witnesses — ^by the dates, which make it impossible 
to have paid that money after the title to the property was 
in dispute ^ — by these and all the other circumstances of the 
case, I think I have clearly proved. 



THE ORATION AGAINST ONETOR— II. 



THE ARQX7MENT. 



Dbmosthknes gives additional proof of his opponent's fraud, and replies 
to some parts of his defence. 

One circumstance which I omitted in my former speech, 
and which is as strong as any that were urged, to prove the 
non-payment of the marriage portion by these men to 
Aphobus, I will lay before you ; and then I will proceed to 
expose the falsehoods which you have heard fix)m the de- 
fendant. You must know, men of the jury, when he first 
thought of putting in a claim to the property of Aphobus, he 
said he had paid, not a talent, (which he now says was the 
amount of the portion,) but eighty minas ; and he set up 

» My version of this clause la \«ry similar to that of Pabet— "theils 
aus den Zeitverhaltnissen, welche offenbar die Annahme nicht gestatteu, 
dass er, nachdem schon iiUer das Familiengut Streit erhoben worde ^ 
das Qeld werde ausgezahlt habeu." 



\ 
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tablets,^ on the house for twenty minas, on the land for a 
talent ; wishing to preserve to Aphobus both the one and the 
other. Seeing however by the issue of the late trial, with 
what feelings an unscrupulous rogue is regarded by a jury, 
he begins to reflect, and thought how hard my case would 
appear, if, after being so grossly plundered, Aphobus having 
all my estate, I had nothing of his to levy upon, and could 
show that I was hindered from levying by Onetor. What is 
it he does? He removes the tablets from the house, and 
says the portion is only a talent, and for that the land is 
mortgaged. Now it is evident that, if the tablets on the 
house were &irly set up and told a true story, those on the 
land were fair aJso. On the other hand, if the former were 
false and set up with a fraudident intention, we may presume 
the latter were equally &lse. Upon this you should form 
your judgment, not from my statements, but from the defen- 
dant's own conduct. He took down the tablets of his own 
accord ; no one compelled him ; and thus by his own act he 
shows himself to be an impostor. I shall prove my words. 
Observe, he still maintains the land to be mortgaged for a 
talent ; and that he claimed twenty minas also on the house 
by his tablets, and took them down again after the trial, I 
shall prove by witnesses who know the &ct. Here, take the 
deposition. 

[The Depodtio'n.'] 

It is clear then, that having put up tablets on the house 
for twenty minas, and on the land for a talent, he intended 
to claim a charge upon them for eighty minas. Could you 
have stronger proof of the falsity of all he says, than his 
varying in his own account of the same transaction ? To me 
it seems impossible to find a stronger proof. 

Now mark his impudence. He dared to say in court, that 
he leaves me all the land is worth beyond a talent ; when by 
his own valuation it is worth nothing more. What did you 
mean, Onetor, by fixing your tablets to the house for the 

* To denote that the property waa mortgaged. Pabst oalla them 
*' Verpf&ndungazeichen." Auger calls the putting up of the tablets 
" saisir la maison/' or " faire saisie de la maison ; " and to remove them 
''lever la saisie." The French word is equivalent to our seizure or 
distraint: and is not very appropriate to this proceeding of Onetor. 
See Appendix lY. 

VOL. IV. t» 
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twenty extra minas (when eighty minas was your demand), if 
the land was really worth more ? Why did you not charge 
the land with the twenty minas also ? or is this your plan %-- 
when it pleases you to preserve the estate of Aphobus, the 
land shall be worth a talent only, and the house be mortgaged 
to you for two thousand drachms besides, and the portion 
shall be eighty minas, and you insist on having both house 
and land ; again, when that is not for your advantage, it 
shall be otherwise — ^the house shall be worth a talent, because 
I have it in my possession, and what remains of the farm 
shall be worth not less than two talents, that I may appear to 
be ill-using Aphobus, and not to be the injured party 9 Do you 
see that, while you pretend to have paid the portion, you are 
proved not to have paid it in any manner whatsoever? Proved, 
I say ; for conduct which is true and genuine is just as it was 
in the beginning : ^ yours is shown to have been the contrary ; 
you have acted with design, to aid the plots of my enemies. 

From this you may see, and it is worth considering, what 
sort of an oath he would have sworn, if tendered to him. 
For, when he said the portion was eighty minas, if one had 
offered to give him that sum, upon his swearing to the truth 
of his own statements, what woidd he have done 9 It is plain, 
he would have taken the oath. On what ground can he deny 
that he would have sworn it, when he makes such a claim 
now ? Well then ; he proves out of his own mouth, that he 
would have been perjured ; for now he tells you it was a 
talent, and not eighty minas, that he paid. What reason 
then have we to suppose, that he would be more forsworn in 
that case than in the present ? And what opinion can one fairly 
entertain of a man, who convicts himself of perjury so easily? * 

But perhaps all his conduct is not of a piece, not evident 
trickery from beginning to end. How can this be, when you 

1 Pabst — " Denn Diees ist einfach der wahre und unverfalschte Her- 
gang der Sache, wie sie vom Anfang an geschehen ist." 

The application of this maxim is, that Onetor's conduct was genuine, 
when he refused to pay his sister's portion to Aphobus ; his subsequent 
conduct, with respect to the pretended mortgage, &c, was a fra«d con- 
oerted with Aphobus. 

^ i. e. of being ready to commit perjury : as Pabst expresses it in bis 
version — " der so leicht sich selbst Uberweiset, eines Meineides fahig 
Eu seyn." 

The point of this argument, such as it is, is derived from the AtheuiHU 
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know that he spoke for Aphobus in reduction of damages, 
fixing them at a talent, and offering to be bail to me for that 
amount ? Here again is prooi^ not only that Aphobus lived 
with his wife, and the defendant was on friendly terms with him, 
but also that the marriage portion never was paid. For what 
man would be such a fool as first to pay a large sum of money 
on the security of an estate with a doubtful title, and then, not 
content with his bad bargain, but as though the person who took 
him in had done a righteous act, to become his bail for a judg- 
ment debt ? No man, I should think. It is not rational to 
suppose that a person, who was imable to recover a talent 
due to himself, should promise to pay that sum to another, 
and give bail for it too. No ; the very act shows that he has 
never paid the portion, but took the mortgage as a friend of 
Aphobus, in return for my large property,* and hoping to 
make his sister a partner with him in my inheritance. And 
now he endeavours to cheat and deceive you, by saying, that 
he set up the tablets before judgment was given against 
Aphobus. Yes, Onetor ; but not before you had given judg- 
ment against him ; at least, if there is truth in your present 
story ; for it is clear that, when you took these steps, you 
were in your own mind satisfied of his guilt. But indeed the 
argument is ridiculous ; as if you, men of the jury, were not 
aware that all rogues consider what they shall say, and no 
one ever lost a cause for lack of words, or confessing himself 
to be in the wrong. His lies are first detected, and then the 
man's character becomes known. Such appears to me to be 
the defendant's case. Come tell me, Onetor, how can it be 

practice of tendering what I have called the evidentiary oath, or wager 
of law. (See VoL iiL Appendix ix. pp. 883 — 386.) The orator argues 
thus — Onetor at first claimed eighty minas : he now admits the false- 
hood of this claim, which ought to have been a talent only : but If I 
had offered to give him the eighty minas upon his swearing to the 
justice of the claim, it is clear he would have sworn to it : [Quaere :] 
then he would have perjured himself : therefore he would perjure him- 
self now : and therefore you cannot trust him, &c. 

The argument, if good for anything, tends to show that a man's oath 
is no better thau lus bare word, and that a liar is always ready to 
commit perjury. 

^ Onetor does a good turn to Aphobus in taking the fictitious mort- 
gage. In return for this, his sister is married to a man so much the 
richer^ by the plunder of Demosthenes ; and perhaps Onetor himself 
comes in for a share of this. 

l2 
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just, that, if you put up tablets for eighty minas, the portion 
shall be eighty minas ; and if for more, more ; and if for less, 
less 1 Or how can it be just, when your sister up to this day 
has never lived with another man, or been separated from 
Aphobus, and when you have not paid the portion, and have 
not chosen to resort to the torture or to any other &ir mode 
of determining these questions, that, because you say you 
have set up tablets, the farm shall be yours ? I cannot see 
the justice of this. We must look to the truth, not to the 
conlrivances by which men like you patch up a plausible 
story. Besides, good heavens ! suppose it were ever so true 
that you had paid the portion (which you have not), who 
is to blame for that 1 yourselves ; for you took my property 
as a security. Did not Aphobus take possession of my estate 
(for which judgment was given against him) ten whole years 
before he became your brother-in-law? And was it right 
that you should recover everything, while I, who have ob- 
tained a judgment, an oppressed orphan, and the loser of a 
real portion, who alone of all mankind ought to have been 
exempted from the risk of costs,^ am thus reduced to dis- 
tress, and have recovered nothing at all, though I have been 
ready to accede to any terms of your own proposing that 
were fair and reasonable ? 



THE ORATION AGAINST ZENOTHEMIS. 

THE ARGUMENT. 

Demon, for whom Demosthenes composed the speech now before us, 
was his uncle by marriage^ as the reader has already seen (ante, 
page 93). The action, in which he procured the orator'i assistance, 
was brought against him under the following circumstances. 

He had entrusted a sum of money, which he held in partnership, to 
a com -merchant, named Protus, who engaged to purchase com in 
Sicily and bring it to Athens. The transaction between Demon and 
Protus was probably a loan of a similar character to what we read 



^ The risk of having to pay a sixth of the damages, upon failure to 
get a fifth part of the votes. This was called inufitHa, which is a word 
not translatable. 
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of in the cases against Phormio and Lacritus, where the capitalist 
lends money to the merchant adventurer on a sort of bottomry 
speculation. The exact nature of their agreement is not e^lained. 
Certain it is however that, according to the terms, Demon was 
entitled to take possession of the cargo upon its arrival in the 
Athenian port, and, if not to dispose of it, at least to hold it as 
security till the loan with interest was repaid. 

Protus embarked in a vessel belonging to one Hegestratus, bound for 
Syracuse, and having arrived at that place, purchased a quantity of 
com and put it on board. While the ship was yet in port^ Heges- 
tratus enters into a conspiracy with Zenothemis, who was one of 
his passengers, to commit a fi:aud of a highly criminal nature. Each 
of them borrows money in Syracuse, and each refers to the other to 
vouch for his responsibility. Hegestratus tells the persons, with 
whom Zenothemis was negotiating, that he had a large cargo of goods 
on board his vessel ; and Zenothemis makes the like representation in 
favour of Hegestratus. The money which they contrived to borrow 
in this way they send to Massilia (the modem Marseilles), of which 
town they were both natives, and neither of them brings any cargo 
on board. Their loans were made on the usual terms, that, if the 
ship returned safe to Syracuse, the lenders should receive back 
what they had lent with a large premium ; if the ship were lost, 
they lost their money. To cheat the creditors therefore, Hegestratus 
and Zenothemis arranged to sink the vessel, after she had got out 
to sea, and save themselves by boat. The third day after leaving 
Syracuse, Hegestratus goes down in the night-time, and begins to 
cut a hole in the ship's bottom. He is caught in the act by tibe pas- 
sengers, and, as they are about to inflict summary punishment on 
him, he throws himself overboard, misses the boat, which had been 
put out to save him, and is drowned. Zenothemis wishes the seamen 
to abandon the ship, but Protus, who is anxious to carry his com to 
Athens, offers them a large reward if they will cany her into port, 
and by dint of great exertions they get her safe to Cephallenia, one 
of the Ionian i^ands. There, after the ship had undergone repairs, 
Zenothemis proposed that she should sail to Marseilles. The matter 
was referred to the authorities of the island, who decided that she 
should be taken to Athens, her original place of destination. 

Upon ibe ship's arrival, Protus gives notice to Demon and his partners 
that the com was safe in port, and they immediately come down to 
receiye possession from him. To their surprise they find, that the 
com is claimed by Zenothemis, under the pretence that it had been 
purchased by Hegestratus, and that he had lent money to Heges- 
tratus upon it. Words take place between them, and Zenothemis 
proceeds to assert his claim by unlading the cargo ; but this is pre- 
vented by Protus and Demon, who lay hands upon him and remove 
him. Thereupon he commences an action against each of them. To 
the action against Demon the present defensive pleading was pre- 
pared by Demosthenes.' 

The defendant puts in a special plea, alleging that the action is not 
maintainable, because there had been no contract between the plain- 
tiff and himself, and the Athenian law only allowed actions of the 
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present kind, where money liad been advanced under a written 
contract, upon some commercial enterprise from or to the port of 
Athens. To make this intelligible, we must bear in mind, that the 
suit against Demon was one of that class which the Athenians called 
''mercantile actions ;" for it was only to such actions that the plead- 
ing in question, and the law upon which it was founded, could have 
any application. To suppose that a merchant or a shipowner could 
have no legal redress for an injury, because the wrongdoer had not 
entered into such a contract with him as that mentioned in the law, 
would be manifesUy absurd. But what the law meant was» that they 
should not be at liberty to bring mercantile actions (properly so 
called), tmless the above-mentioned conditions were complied with. 
Now these were actions of a peculiar kind, and were intended for 
the advantage of people engaged in commerce. They were tried 
before the Thesmothetas during the six winter months, from Boed- 
romion to Munychion, while the ships were laid up in harbour. The 
Judges were compelled to bring them to a final decision within a 
month ; and the losing party might be held to bail for the amount 
of the judgment recovered. These advantages were reserved for 
commercial enterprises to or from Athens ; for it was the policy of 
the Athenians to encourage their own trade, and particularly the 
importation of com to their own country ; and they considered that 
they were not bound to lend any extiaordinary assistance to the 
enforcing of contracts in which Athens had no interest. The con- 
dition that the contract should be in writing was one of obvious 
policy, the same indeed which has dictated many similar enactments 
in our own and other legal codes. 

That it was a mercantile action which Zenothenus brought against 
Demon, is expressly stated by the author of the Qreek argument, 
and is to be inferred from the language of the orator. Whether it 
was maintainable by law, or whether the objection raised by the 
special plea was a valid one, we are not in a condition to deteimine. 
Perhaps the plaintiff might have replied to this effect—" I satisfy the 
requisition of the Athenian law; for I had a contract in writing 
with Hegestratus, and I lent him money on an adventure from Syra- 
cuse to Athens. True, I have no contract with Demon ; but I am 
seeking redress against his tortious act, by which I should lose the 
benefit of my contract with HegestratuB. In effect therefore I am 
seeking to emorce a contract agreeable to the terms of your statute." 
We may conceive that the plaintiff was prepared with some such 
argument as this. The defendant does not seem to place great reli- 
ance on his special plea, ttnd, as was usual upon the trial of these 
pleadings, he enters fully into the merits of the case, and endeavours 
to show that he has a good defence. 

The tortious act complained of, is the defendants forcible taking of the 
plaintiff's com. The forcible character of the taking, like our trespass 
vi et armist is a fiction of law, technically necessary to support the action, 
as explained in the fourth appendix to this volume. The defendant 
does not dispute that he has committed the formal trespass, but 
justifies it on the ground that he only took his own property, which 
it was lawful for him to do. This (on the merits of the case) is the 
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•ole question to be tried, whether the right of properi^y was in the 
plaintiff or in the defendant. 

In this, as in most of the private speeches of Demosthenes, where we 
see only one-sided statements and arguments, it is difficult even to 
conjecture on which side lay the truth and justice of the case. Here 
we may observe, however, that the defendant is fighting an uphill 
battle, owing apparently to the conduct of Protus, who, after sup- 
porting his claim up to a certain point, makes terms (as Demon says) 
with &e opponent, suffers judgment to go by default in the action 
brought against him by Zenothemis, and keeps out of the way to 
avoid giving evidenca It is manifest that Protus should have been 
Demon's principal witness, for it was he who purchased the com ; 
and Demon labours under a difficulty in making out his case without 
him. His great point is to show, that the present conduct of Protua 
is inconsistent with his original acts ; and he is helped to some ex- 
tent by the absence of Protus ; for, had he been honestly opposed to 
him, he would have given evidence for Zenothemis, which he did not 
venture to do. The motives of Protus in going over to Zenothemis 
are not made very clear by the orator ; but this arises in some mea- 
sure from our not understanding his exact position with respect to 
Demon. 

Ab to the mercantile actions, I refer the reader to Meier and Schomann, 
Attic Process, pages 67, 84, 589, 579. Of the practice upon a Paror 
graphe, or special plea, I have given an explanation in Volume III. 
Appendix IX. pages 878, 879. 

This speech has come down to us in an imperfect state. We collect 
from the fragmentary passage at the end, that it was written some 
time after Demosthenes had entered upon his political career. Its 
date therefore must have been after B.a 855. 

As I hare pleaded, men of the jury, that the action is not 
maintainable, I wish first to say a word about the laws, ac- 
cording to which I put in the plea. The laws, men of the 
jury, declarCi that actions between shipowners and merchants 
shall be upon loans to Athens or from Athens,^ and concern- 
ing which there are contracts in writing ; and if any one sues 
without being so entitled, his action shall not be maintain- 
able. Now between the plaintiff Zenothemis and myself 

1 t. e. Loans for commercial adventures to Athens or from Athens. 
Pabst — ** bei dem Verkehre, der von einem andem Orte nach Athen, 
nnd von Athen nach einem andem Orte getrieben wird : " Meier 
and SohSmann, Att Proo. p. 540, exi^in it thus : " iiber diejenigen 
Schuldverschreibungen, welche entweder festsetzten, dass in einem 
attisohen Emporium Waaren als Hypothek eingenommen, oder dass 
sie in einem solchen abgeladen und verkauft werden sollten, und iiber 
(Ue hiAraus entspringenden Bechtsverhaltnisse fUr Kanflaute und 
SehifbherreiL'* See what I have said in the argument 
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there never was any loan or contract in writing, as he him- 
self indeed acknowledges in the plaint. He says he lent 
money to Hegestratus a shipowner, and that, after he lost his 
life in the sea, we appropriated the freight : this is the charge 
in the plaint. I will in the same speech prove to you that 
the action is not maintainable, and expose the whole of this 
man's rascally plot. I entreat you, men of the jury, if 
you ever did pay attention to any matter, to attend to this. 
You will hear a case of .unparalleled audacity and fraud, if 
I am only able, as I think I shall be, to explain to you his 
proceedings. 

I Zenothemis the plaintiff, being an agent of Hegestratus 
the shipowner, whom he himself states in his plaint to have 
perished in the sea^ (how this occurred, he adds not, but I 
will tell you), conspired with him to perpetrate the following 
fraud. He and the plaintiff borrowed money at Syracuse : 
Hegestratus admitted to persons lending to the plaintiff, 
when they made any inquiries, that the plaintiff had a large 
quantity of com in the ship ; while this man admitted to 
persons who were about to lend money to Hegestratus, 
that the cargo of the ship belonged to him. As one was 
shipowner, and the other passenger, they naturally got credit 
for the statements which they made of each other. Imme- 
diately after they got the money, they sent it home to Mas- 
silia, and brought nothing into the ship. The agreement 
being, as such agreements usually are,-^ to repay the money if 
the vessel arrived safe, they, in order to rob their creditors, 
laid a plot to sink the ship. Accordingly, when they were 
two or three days' voyage from land, Hegestratus went down 
at night into the hold of the vessel, and began to cut a hole 
in the bottom ; the plaintiff, as if he knew nothing about it, 
remained above with the other passengers. There being a 
noise, the people in the vessel discover that something wrong 
is going on in the hold, and run down to prevent it. Heges- 
tratus, when he was caught in the act, expecting that he 
should be punished, runs away, and being pursued throws 
himself into the sea : it being dark, he missed the boat and 
was drowned. Thus he perished in a miserable manner, aa 
such a scoundrel deserved, meeting the &.te which he designed 
to inflict on others. The plaintiff his partner and accom^oey 

^ See Appendix Y. 
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• 

at that moment on board ship, immediately after the criminal 
act, affecting to know nothing about it, and to be in as much 
consternation as the rest, advised the sailing-master and 
mariners to get into the boat and abandon the ship as 
quickly as possible, as there was no hope of .saving her and 
^e was certain to sink almost du'ectly : so he thought their 
criminal design might be accomplished, and by the loss of 
the ship they might rob the creditors of their money. 
Having failed in this attempt — (for it was opposed by our 
ageut^ who was on board, and who offered large rewards to 
the crew if they would save the ship ; and the vessel was 
brought safe into Cephallenia, chiefly by the favour of the 
Gods, and next to them, through the good conduct of the 
seamen) — ^he endeavoured, in conjunction with the Massiliotes, 
the fellow-countrymen of I^egestratus, to prevent the ship 
returning to Athens, alleging that he himself and the 
money came from Massilia,^ and the shipowner and lenders 
were of that place. Here too he failed, the magistrates in 
Cephallenia ordering that the ship should return to Athens, 
from whose port she commenced her voyage ; and thereupon 
this man, who, one would have thought, would never have 
dared to come here after his wicked acts and contrivances- 
this man, O Athenians, is so superlatively impudent and 
audacious, that he has not only come here, but has claimed 
my com, and even brought an action against me. 

What then do you suppose is the reason ? What can have 
encouraged the plaintiff to come here and commence his 
action? I wiU tell you, men of the jury : it gives me pain 
to do so, I solemnly assure you ; but I am compelled. There 
are gangs of rascally fellows leagued together in Piraeus; 
you've only to see them to know who they are. When the 
plaintiff was intriguing to prevent the ship returning to 
Athens, we got one of these persons to go out as commis- 
sioner : he was a member of the councU,^ slightly known 

^ That is, Frotus, who had bought the com with the defendant*! 
money, and who, from the nature of his oontraot, appears to have held 
a sort of middle position between an agent and a borrower. 

s Pabst thinks that iKtiOw means^ from Sicily, or from the west 
genentlly. 

s in fiovKifs Ttya. I agree with Schftfer as to the meaning of these 
words. Tlie other interpretation of ix fiovXiis, " alter a consultation," 
Si adopted by Pabst. 



I5i THB ORATIONS OF DEMOSTHENES. 

to US, though we little thought what soit of a creature he 
was ; indeed it was as great a misfortune, if it is possible to 
say so, as our having to deal with scoundrels in the beginning. 
This man whom we commissioned — ^his name is Aristophon ; 
the same person who has managed that affidr of Micoalion 
(so we are now informed) — ^has sold himself to the plaintiff 
and undertaken this job for him ; indeed he is the plaintiff's 
factotum in this case. Zenothemis has been only too glad to 
accept his service& For when he failed in effecting the de- 
struction of the vessel, not having the means of repaying the 
money he had borrowed — (how could he, when he had never 
put its value on board 1)--he lays claim to my goods, and 
pretends to have lent money to Hegestratus on the security 
of that com which our agent in his vessel purchased. The 
lenders, who had been defrauded in the fii'st instance, seeing 
that, instead of money, they have only a rascal for their 
debtor, are in hopes* that, if Zenothemis imposes on you, they 
may recover their own out of my property, and so are com- 
pelled for the sake of their own interest to espouse the cause 
of this man, who they know is making a fraudulent demand 
against me. 

Such (to speak in a short compass) is the matter upon 
which you have to give your verdict. I will first produce to 
you the witnesses who speak to these &ots, and then explain 
the rest of the case. Now read me the depositiona 

[The Depodtion6.'\ 

Upon the arrival of the vessel at Athens — ^the Cephal- 
lenians having ordered, notwithstanding the plaintiffs re- 
monstrances, that the vessel should return to the port 
from which she first sailed — those persons who had lent 
money on the ship from Athens took possession of her 
immediately ; and Idie purchaser took possession of the com; 
that was the person who had borrowed money of us. After- 
wards came the plaintiff, bringing with him our commissioner, 
Aristophon, and laid claim to the com, saying that he had 
lent money to Hegestratus. ''What do you say, manl" 
exclaimed Protus immediately — ^that was the name of th« 
man who imported the com, and who was our debtor — ''Ton 
give money to Hegestratus, whom you helped to deceive 
people, that he might obtain credit ! and when he was alwayii 
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telling you that those who parted with their money would 
lose it ! Would you, hearing that, have parted with your 
money?" He declared that he did, and brazened it out 
'* Wefl, granting what you say to be perfectly true*' — replied 
one of the persons present — ''your partner and fellow- 
countryman, Hegestratus, has tricked you, as it appears, and 
for this he has passed sentence of death upon himself and 
perished." "Aye" — said another who stood by — "and that 
this man has been throughout the accomplice of the other, 
ril give you a proof. Before the attempt was made to bore 
a hole in the ship, this man and Hegestratus deposited a 
written agreement with one of the fellow-passengers. But, if 
you gave your money in confidence, why should you have 
taken an assurance before the wicked act ? if you were dis- 
trustful, why did you not, as the others did, get a legal 
acknowledgment on landl" I needn't go into dl the par- 
ticulars. We got no result by these speeches. He stuck to the 
com. Protus and Phertatus, the partner of Protus, wanted 
to remove him ; but he resisted, and declared point blank, 
that he would not be put out of possession by any one but 
me. After that, Protus and myself challenged him to go 
before the authorities at Syracuse ; and if it should appear 
that he (Protus) bought the com, and the customs' duties 
were entered in his name, and he was the person who paid 
the price, then we proposed that the plainti£f should be 
punished as a rogue ; in the contrary event, that he should 
recover his expenses and receive a talent besides, and we 
relinquish our claim to the com. Notwithstanding this 
challenge and these declarations by Protus and me, it was of 
no use ; I had no choice but either myself to remove the 
plaintiff by force, or to lose my security when it was safe in 
port before my eyes. And Protus again — ^he protested that 
be was willing to do anything — ^to remove the plaintiff, to 
confirm my acts, or go out to Sicily :^ but if, in spite of such 
willingness on his part, I chose to abandon the com to 
Zenof^bemifl, he said it didn't matter to him. To prove the 

^ I have made the best I oould of this obBOure and probably oormpt 
paBsage. Pabst^ who adopts Sohftfer^s emendation, iSciSauSy, translates 
thus : '' Denn Protus seinerseits erklarte vor Zeugen, dass^ er daa 
Oetreide ausschiffen woUe, imd versicherte dabei, er sey bereit^ nach 
Sidlien zurUckzuschiffen." 
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truth of these statements — ^that the plaintiff refused to be 
put out of possession except by me,^ that he did not accept 
the challenge to go out, and that he deposited the agreement 
in the vessel — ^read the depositions : 

[^The Depositions,'] 

When therefore he would neither be removed by Protus, 
nor make a voyage to Sidly to get the truth decided, and 
when it appeared that he was privy to all the villainies of 
Hegestratus, we who had lent our money at Athens, and who 
had received our com from the man who honestly purchased 
it out there, had no alternative but to take it &om the plain- 
tiff perforce. For what else could we have done 1 It had 
not occurred to any of us partners to imagine, that you 
would ever pronounce the plaintiff to be the owner of 
com, which he advised the mariners to leave, so that it 
might be lost by the sinking of the ship. This indeed 
is the strongest proof that it in no way belongs to him; 
for who would have advised persons willing to save his own 
com to abandon it? Or who would not have accepted 
the challenge and made the voyage to Sicily, where these 
things might have been clearly ascertained 1 Again, I was 
not likely to believe this of you, that you would decide 
that the plaintiff might enter an action for this cargo, whose 
entrance^ into ypur port he tried in more ways than one to 
prevent, first, when he advised the crew to abandon it, 
secondly, when in Cephallenia he opposed the ship's being 
brought to Athens. For what a shameful and monstrous 
thing it would be, after the Cephallenians ordering the ship 
to proceed to your port» so that Athenians might get their 
property, for you, who are Athenians, to adjudge the property 
of your countrymen to persons who wished to throw it into 
the sea, and to allow the plaintiff to enter an action for goods, 
whose importation he tried wholly to prevent ! heavens ! 
you will surely do nothing of the kind. Now read me what 
I have pleaded. 

ITheFlea.] 

• 1 The object of 2ienothemiB, in insisting upon Demon's removing 
him, probably was, that he considered Demon to be a more responsible 
penon than Protus. 
s Here is a play on the word tkrcfytiyifM, 
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Read me the law. 

[The LawJ\ 

That I have pleaded in accordance with the laws, that the 
action is not maintainable, I think has been sufficiently 
proved ; but you shall hear the contrivance of that cunning 
man, Aristophon, who has arranged the whole plot. When 
they saw that, according to the facts, they had no ground to 
stand upon, they open a treaty with Protus, and persuade 
the man to surrender the case to them. They had, it seems, 
been trying that from the beginning, as now has become 
apparent to us, but they had not been able to prevail on him. 
For this fellow Protus, while he expected to get a profit out 
of the com imported, stuck close to it, and thought it better 
to make a profit for himself and pay us our just dues, than 
to enter into a league with them, and thus to make them 
sharers in the advantage and do us an injury. But when, 
after his arrival here and some negotiation about these 
matters, com had fallen in price, he suddenly formed other 
views. And at the same time, Athenians (for the whole 
truth shall be told you), we his creditors began to quarrel and 
be harsh with him, as the loss on the com was about to fall 
on us, and we complained that he had brought us a petty- 
fogging rascal instead of our money. For these reasons, and 
being by nature (as we may presume) not very honest, he 
goes over to these people, and consents to let^udgment go by 
default in the action, which Zenothemis brought against him 
before they had come to terms. For, had he released Protus, 
his demand against us would at once have been shown to be 
vexatious : and Protus would not consent to a judgment by 
default while he remained at Athens ; for then, in case they 
performed their agreement with him— well and good — if they 
did not^ he might set aside the judgment by default. But 
why do I dwell on these particulars 1 If Protus actually did 
what the plaintiff has put in his plaint, he deserves, in niy 
opinion, not only to have a judgment against him, but to 
suffer death. If in the midist of tempest and distress he 
wafi drinking so much wine as to be like madness, what 
punishment is too severe for him % Or if he was stealing 
papers, or opei^ing them clandestinely? With respect to 
these matters, however, you will form your own private 
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opinions. But don't mix up the proceedings of that action 
with mine, Zenothemis. If Protus has done you injuiy 
by word or deed, you have, as it seems, satisfaction : none of 
us opposed you, or seeks now to deprecate the consequences. 
If, on the other hand, you have proceeded against him veza- 
tiously, that most surely is no business of ours. But the 
man is out of the way. Yes ; through you ; that he may 
avoid giving evidence on my behalf, and that you may now 
Bay against him what you please. For, had not the judgment 
by default been your contrivance, you would at the same 
time have summoned him and held him to bail before the 
Polemarch ; and, if he had given bail, he would have been 
compelled to stay, or you would have had responsible per- 
sons to look to for your damages ; if he had not given bail, 
he would have gone to the lodging.^ Now however, having 
entered into a combination together, Protus expects by your 
assistance to escape payment of the deficiency^ which has 
been created, and you by making a charge against him to 
obtain possession of my property. Here is the proof — I shall 
summon him as a witness : you neither held him to bail, nor 
will summon him as a witness now. 

There is yet another way in which they hope to deceive 
and impose on you. They will accuse Demosthenes, and say 
that I relied on his assistance when I dispossessed the plain- 
tiff, imagining that this charge will obtain credit because he 
is an orator and* a person of notoriety. Demosthenes, men 
of Athens, is certainly my blood-relation, (I swear by all the 
Gods I will tell you the truth) — I went and entreated him 
to support and assist me as &r as he was able : '' Demon," 
said he, " I will do as you desire : it would be cruel to refuse. 
At the same time you must consider both your own position 
and mine. Since I began to speak on public afiairs, I have 
never interfered in any private cause : and even in politics 

I have retired from business of this kind. . . ." 

» » * ♦ * 

[The rest is lost,] 

• 

' See ante, page 85, note 1. 

s "DefectuB ob imminutum pretium frumenti; quod si vendatur, 
non redeat quantum debetur creditori." — Sohafer. 

How ProtuB could be a gainer by the alleged fraud, we have not the 
materials for making!; out. For this, we ought to know the exact 
nature of the contract between Demon and Protus, and also the extent 
•f the fall in the price of corn. 
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THE ORATION AGAINST APATURIUS. 



THE ARGUMENT. 

Apatubius, the plaintiff, sues the defendant, whose name does not 
appear, for twenty minas, alleged to be due from him upon a 
guaranty which he had giyen for the performance of an award by 
one Parmeno. The defendant denies that he ever gave such 
guaranty, stating that another person, and not himself, Vas Parmeno's 
surety. He alleges also, that the award given against Parmeno was 
illegal and fraudulent, having been made contrary to the terms of 
the reference between Apaturius and Parmeno; for the reference 
was to three arbitrators, and the award was made by one only, acting 
in collusion with Apaturius. The defendant put in three special 
pleas : first, a plea similar to that in the last case ; secondly, that 
there had been a release of all causes of action between the 
plaintiff and himself; thirdly, that the action was brought too 
late, as guarantees were by an Athenian statute declared to be in force 
for one year only. The first of these pleas seems hardly to apply to 
the present case, (see the argument to the speech against Zenothe- 
mis). The release appears to have been given previously to the alleged 
guaranty, and to have related to other matters. And the defendant 
does ndt strongly insist upon the third special plea. We have not 
.the Athenian statute (which he refei*s to) before us, but, as the de- 
fendant intimates that he did not much rely upon it, we may reason- 
ably conjecture that the law afforded some answer to this objection. 
The case was brought to a hearing (according to the practice) upon 
the special pleas ; but the defendant, not much relying upon them, 
enters into the general merits of the case ; and his chief point of 
contention is, that the award was invalid for the reason above men- 
tioned. He gives a history of antecedent transactions between the 
plaintiff and himself, partly to explain the origin of his connexion 
with him, and partly with a view to show, that the present proceed- 
ing was got up from malicious motives. 

The law, men of Athens, declares that merchants and 
shipowners shall have their actions before the Judges, if ahj 
wrong is done them in their trade, either upon a voyage from 
Athens or upon a voyage to Athens ; and it enacts, that the 
wrongdoers diall suffer imprisonment until they have paid 
vfaat is adjudged agamst them, so that wrong may not lightly 
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be done to commercial people. To those however who are 
sued upon non-existent contracts^ the law gives the protec- 
tion ot a special plea, so that vexatious demands may be 
prevented, and the actions be confined to such merchants 
and shipowners as are in reality injured. And many defend- 
ants in mercantile suits have before now pleaded according 
to this law, and have come into court before you and shown 
that their opponents were making false and vexatious charges 
under the pretence of trading. Who the person is that has 
Conspired with the plaintiff against me and got up the present 
proceedings, will in the course of my address become appa- 
rent to you. As Apaturius however is making an unfounded 
charge against me and suing me contrary to law, as there has 
been a mutual release and discharge &om all the engage- 
ments entered into between him and myself, and there is no 
other loan transaction between us, either on sea or land secu- 
rity,^ I have pleaded that the action is not maintainable, 
according to these laws which I produce : 

[The Laws,'] 

That Apaturius has commenced his action against me 
contrary to these laws, and has made an unfounded demand, 
I shall show you by many proofe. I, men of the jury, have 
been for a considerable period engaged in foreign trade, and 
up to a certain time I made voyages myself; it is not quite 
seven years since I gave up going to sea, and now, having 
a moderate capital, I make it my business to lend it on 
maritime adventures. As I have been to many places and 
constantly attended the marts of commerce, I am ac- 
quainted ' with most of the sea&ring people ; and I am 
very intimate with these men from Byzantium, through 
having stayed so much there. My position being such as I 
have told you, about three years ago the plaintiff made a 
voyage to Athens with his fellow-countryman Parmeno, who 
is a Byzantine by birth, but exiled from his country. The 

1 That is, as Pabst expresses it more fully, — " die man wegen Forder- 
ungen vor Oericht stellt, Woruber keine schrifblichen Contrakte vor- 
handen sind." — See the opening of the last speech, and the aigument. 

s Pabst — *^ und ich auch keine neue Verbindlichkeit durch eine 
Schiildverschreibimg gegen ihn eingegangen habe, weder ixn Seehandel, 
noch in Landhandelsachen." 
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plaintiff and Parmeno came to me on tlie exchange, and 
began to talk about money. It happened that the plaintiff 
owed a sum of forty minas on his ship, and the creditors 
were pressing for payment, and were about to seize the ship, 
98 being forieited by his default^ He being in distress, 
Farmeno agreed to give him ten mioas, and he requested me 
also to advance him thirty minas, alleging that his creditors 
(who coveted his ship) had slandered him on the exchange, 
fheir object being to get possession of the ship by reducing 
him to absolute insolvency. I happened to have no ready 
money by me, but, being on good terms with Heraclides the 
banker, I persuaded him to lend the sum required and take 
me as surety. Just after the thirty minas had been pro- 
cured, Parmeno had a quarrel with the plaintiff; but having 
agreed to advance him ten minas, and having given him 
three of them, he was compelled, on account of the money 
which he had parted with, to let him have the remainder 
also. For the reason mentioned, however, he did not wish to 
conclude the loan in his own name, but requested me to 
make it as safe for him as I possibly could. So I received 
the seven miuas from Parmeno, and for the three, which the 
plaintiff had previously obtained from him, I got the plain- 
tiff to transfer his obligation to me ;^ then I take a mortgage 
of the ship and the slaves, till he should repay as well the 
ten minas which he had received through me, as the thirty 
for which he had made me his surety to the banker. Hear 
the depositions that prove these statements : 

[The Depositions,'] 

In this manner Apaturius the plaintiff got rid of his credi- 
tors. - Not long afterwards, the bank having been broken, 
and Heraclides having been obliged for a time to keep out 
of the way, the plaintiff endeavours clandestinely to send the 
slaves from Athens and remove the ship out of the harbour. 
From this arose my first misunderstanding with him. For 

^ Pabst — ''legten Beschlag auf das Schiff als Unterpfand, weil der 
ZahluBgstermin nicht eingehalteu worden war.*' 

s The oommenjbators have not been happy in their interpretations of 
dyBoftoKoyTiad/Atyos vpds roSroy. Reiske, in his Index, imagines there was 
a proceeding before the mag^trate. Pabst omits these words. Auger 
is near the meaning : ** mettant snr mon oompte les trois qu'il avoit 
dtfja donndes." 

▼Olfc IV. M 
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Parmeno, discovering that the slaves were about to be oarried 
off; lays his hands upon them and stops it^ and prevented the 
removal of the ship ; he then sends for me and tells me what 
had happened. When I heard of it, I regarded this man as 
a consummate scoundrel for his attempt, and I began to con- 
sider what was the best way to free myself fi^)m my guaranty 
to the bank, and to prevent the foreigner's losing what he 
had lent tb this man through me. Having placed some 
persons to watch the ship, I explained the matter to the 
sureties of the bank, and delivered the security to them, 
informing them that the foreigner had ten minas on the 
ship. After this, I attached the slaves, so that, in case there 
were anything short, the deficiency might be made good by 
the slaves. In such manner, when I found Apaturius acting 
wrong, I secured both the foreigner's rights and my own. 
Apaturius however, as if he had been the injured and not the 
injuring party, complained of my conduct, and asked if I was 
not satisfied with getting quit of my own guaranty to the 
bank, but I must attach the ship and the slaves for Parmeno's 
money also, and make an enemy of him (Apaturius) on 
account of a man in exile. I replied, that I was all the less 
inclined to forsake a person who had put trust in me, because 
he was in exile and misfortune when this man wronged him. 
In short, I used every exertion, incurred the utmost hostility 
of the plaintiff, and with difficulty recovered the money, the 
ship having been sold for forty minas, the slim for which it 
had been mortgaged. The thirty minas having then been 
paid to the bank, and the ton minas to Parmeno, we in the 
presence of several witnesses cancelled the bond upon which 
the money was lent, and released and discharged each other 
from our engagements, so that I had nothing further to do 
with the plaintiff, nor he with me. Now hear the depositions 
to prove the iGicts I state : 

[The Depositions,^ 

Since that I have had no transaction with him great or 
small. Parmeno sued Apaturius for the blows which he re- 
ceived from him when he stopped the carrying off of the slaves, 
and for damages because he had prevented him making a 
voyage to Sicily. While the action was pending, Parmeno 
t'enders an oath to Apaturius concerning some particulars oC 
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the plaint, and he accepted it, and gave a deposit, to be for- 
feited if he did not swear the oath. To prove the tiuth of 
these statements, take the depositions : 

\The Depodtions.'l 

After having accepted the oath, as he was aware that many 
persons would know him to be perjured, he did not attend 
to swear it, but, as if he could discharge himself of the oath 
by bringing an action, he summons Parmeno into couijb. 
While both their actions were pending, under the advice of 
persons present they came to a reference, and drawing up 
articles of submission, they refer matters to one common 
arbitrator, their own countryman Phocritus, and each ap- 
pointed one to act as assessor, the plaintiff choosing Aristoeles 
of CEa, and Parmeno me. And they agreed in the articles 
that, if we were all three unanimous, our judgment should 
be binding on them, but, if we were not unanimous, they 
should be bound to acquiesce in whatever the two decided. 
Having concluded these terms, they gave sureties to one 
another for their fulfilment ; the plaintiflF's surety was Aris- 
toeles, Parmeno's was Archippus of Myrrhinus. And in the 
first instance they deposited the agreement of submission 
with Phocritus ; afterwards, upon Phocritus requesting them 
to deposit it with some one else, they deposit it with Aristor 
cles. In proof of my statements, hear the depositions : 

\The Depositions^ 

That the articles of submission were deposited with Aris- 
toeles, and that the reference was to Phocritus and Aristoeles 
and me, has been proved to you by the testimony of those 
who knew the facts. I entreat you, men of the jury, to hear 
from me what occurred afterwards ; for from this it will be 
manifest to you that the claim made against me by the plain- 
tiff Apaturius is groundless and vexatious. When he per- 
ceived that Phocritus and I were of the same opinion, and 
saw that we should give our award against him, wishing to 
break off the reference, he attempted, in concert with the 
man who held the articles, to destroy them. And he went 
so far as to contend, that Aristoeles was his arbitrator, and 
said that Phocritus and I had no further authority than to 
assist in reconciling the parties^ Parmeno, indignant at this- 

w 9 
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assertion, desired Aristocles to produce the articles of sub- 
mission, adding, that the proof was not fkc off, if any tricks 
were played with the document, for his own servant had 
written it out. Aristocles promised to produce the articles, 
but he has not given us a sight of them to this hour. He 
met us at the appointed day in the temple of Vulcan, and as 
an excuse for not bringing the paper stated, that his boy 
while waiting for him had fallen asleep and lost it The 
contriver of this plot was Eryxias, the physician from Piraeus, 
an intimate friend of Aristocles ; and he it is who has got up 
these proceedings against me, because he has a quarrel with 
me. Now for the evidence, that Aristocles pretended he had 
lost the paper. 

[The JDeposUioTis,] 

After this the reference was at an end, the articles of sub- 
mission having been made away with, and the authority of 
the arbitrators disputed. They endeavoured to draw up new 
articles, but could not agree about them, as the plaintiff 
wanted Aristocles, and Parmeno wanted the three, to whom 
the reference had been made originally. However, though 
there had been no fresh articles drawn, though the original 
articles had been made away with, the person who had caused 
their disappearance was impudent enough to declare, that he 
would pronounce his award alone. Parmeno in the presence 
of witnesses, whom he had brought expressly for the purpose, 
gave notice to Aristocles not to make an award against him 
contrary to the articles without his colleagues. Hear the 
evidence of the persons, in whose presence he gave the notice. 

[The DeposiUon.'l 

After this, men of the jury, a heavy misfortune befel 
Parmeno. He was dwelling in Ophrynium,^ on account of 
his exile from home, when the earthquake happened in the 
Chersonese ; his house was shaken down, and his wife and 
children perished. As soon as he heard of the misfortune, he 
took ship and departed from Athens. Aristocles, notwith- 
standing the man's notice (given in the presence of witnesses), 
not to make an award against him without the oo-arbitratorSy 
after Parmeno had left the country on account of his misfor-* 

1 A town on the Asiatic side of the HeUMpont 
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tune, pronounced an award against him for non-appearance. 
And; while Phocritus and I, who were nominated in the same 
articles, declined to act in the arbitration because the plain- 
tiff disputed our having authority from him, Aristocles, whose 
authority was disputed, and who had also been expressly for- 
bidden to act, nevertheless pronounced his judgment ; a thing 
which not one of you, and indeed no other Athenian, would 
venture to do. 

For these proceedings of Apaturius and the arbitrator in 
making away with the articles and pronouncing the award, 
the injured party, if ever he returns safe to Athens, will ob- 
tain satisfaction from them. As Apaturius however has been 
impudent enough to go to law with me, on the alleged ground 
that I undertook to pay whatever sum should be awarded 
against Parmeno, and as he asserts that I was introduced as 
surety into the articles, I will take the proper way to dispose 
of such a charge ; I will first call witnesses before you, to 
prove that it was not I who became surety for Parmeno, but 
Archippus of Myrrhinus, and then I will proceed, men of 
the jury, to establish my defence by circumstantial proofs. 

In the first place then I consider, that the time is evidence 
for me, that the claim is unfounded. For the reference be- 
tween Apaturius and Parmeno and the decision of Aristocles 
took place three years ago ; and the merchants have their 
actions every month from Boedromion to Munychion, so that 
they may obtain speedy justice and put to sea. If then I 
was in truth a surety for Parmeno, first let me ask, why did 
he not compel me to pay what I had guaranteed immediately 
after the judgment? He can never say, that he was re- 
luctant to give me offence, on account of his friendly feeling 
towards me : for I had rigorously compeUed him to pay the 
thousand drachms due to Parmeno ; and when he was re- 
moving the ship out of port, with intent to run away and 
escape payment of the debt to the bank, he was prevented 
by me. Therefore, if I had made myself responsible for 
Parmeno, he would not have demanded the guaranty three 
years afterwards, but would have taken measures to get it 
immediately. 

But perhaps he was in easy circumstances, so that he 
might conveniently come upon me at a later period, and he 
had then no leisure, ^ he was going to sea. Why, he had 
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leen forced for want of money to part with his effects and 
fiell his ship. And, supposing even that there was any cause 
which prevented his suing me at that moment* why, when 
he was in the country last year, did he never venture, I will 
not say to go to. law, but even to make a demand ? It was 
clearly his business, if judgment had been given for him 
against Parmeno and I was surety, to come to me in person 
with witnesses, and demand the sum guaranteed, if not the 
year before last, at all events in the year following ; then, if 
I offered payment, to take his money, otherwise to commence 
an action. For, upon claims of this sort, all people make 
demands before they go to law. Now there is not a witness 
who will say he was ever present, either last year or the year 
before last, when Apaturius took any legal proceeding against 
me, or spoke a single word to me on the subject of the claim 
for which he now sues me. To prove that he was in the 
country last year when the law-courts were open, please to 
take the deposition. 

[The Deposition.'l 

"Now take the law which enacts that guaranties shall be in 
force for a year.^ And I don't insist under the statute, that 
I ought not to pay damages if I became surety, but I say, 
ihe statute is my witness that I never was surety, and so is 
the plaintiff himself; for otherwise he would have sued me 
on the guaranty in the time specified by the law. 

[The Law.] 

Let this serve me for an additional proof of the falsehood 
of Apaturius. If I had become surety to him for Parmeno, 
I should never have incurred the enmity of the plaintiff for 
Parmeno's sake, to protect him against losing what he lent to 
the plaintiff through me, and yet have allowed Parmeno to 
leave me liable on my guaranty to the plaintiff. For what 
hope had I that any forbearance would be shown me by the 
plaintiff, whom I had myself compelled to do justice to Par- 
meno ? And, when I had been so rigorous in forcing him to 
satisfy the guarantee to the bank, what treatment could I 
expect from him myself? 

1 The statute would begin to run, not fh>m the date of the guaranty, 
but from the time of default. It may possibly be, that Parmeno'a 
abBSBoe abroad extended the period of liability. 
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It is worthy also of your consideration, men of the jury, 
that, if I had been surety, I should never have denied the 
tact : for my argument was much stronger, if I admitted the 
guaranty and appealed to the ai-ticles, which contained the 
terms of the refereuce. Evidence has been given to you, that 
the reference was made to three arbitrators. If there has 
been no decision by the three, for what purpose should 
I have denied the guaranty ? For, if the judgment was not 
given according to the articles, I should not be liable on the 
guaranty. Therefore, men of the jury, I should never have 
abandoned a good existing defence, if I had been surety, and 
had recourse to a denial of the fact.^ 

Again, it has been proved to you in evidence, that, when 
the articles of submission were made away with by these 
men, Apaturius and Parmeno sought to have fresh articles 
drawn up, as if their former agreement was of no effect. 
Now, when for the judgment that was to be given they 
•endeavoured to get &esh articles drawn, the existing ones 
being lost, how was it possible that without fresh articles 
having been drawn there could be either an arbitration or a 
guaranty? Their disagreement upon this very point pre- 
vented the drawing up of another writing, as the plaintiff 
insisted upon having one arbitrator, and Parmeno required 
three. But if the original articles were made away with, by 
which he alleges that I became surety, and new articles were 
not framed, how can he rightly sue me, against whom he can 
produce no agreement ? 

That Parmeno forbade Aristocles to pronounce judgment 
against him without his co-arbitratoi-s, has been proved to 
you by the testimony of witnesses. When it appears there- 
fore that the same person has made away with the writing, 
which contained the terms of arbitration, and says that he 
has made an award without his colleagues, in spite of the 
prohibitory notice, how can you honestly condemn me upon 
the credit of this man ? Consider, men of the jury. Sup- 
pose Apaturius the plaintiff were now proceeding not against. 

' This is a weak argument. A m&n may have two good defences, or 
he may set up two false defences. In the first case, there is no reason 
why he should abandon either of the strings to his bow ; and in the 
•eoond case, the truth of one defence cannot in any degree be est** 
blished by ^e fact that another is pleaded. 
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me, but against Parmeno, to recover the twenty minas, rely- 
ing upon the judgment of Aristocles, and Parmeno were 
making his defence here in person, and calling witnesses,, 
to prove first, that Aristocles was not appointed single arbi- 
trator, but only one of three, secondly, that he forbade 
Aristocles to publish an award against him without his col- 
leagues, and that, after his wife and children had perished by 
the earthquake, and he in consequence of that misfortune 
had sailed home, the person who had made away jK^ith the 
articles of submission gave judgment by default against him 
in his absence — ^is there one of you who, on Parmeno's 
making such a defence, would have upheld an award so 
illegally pronounced ? We will not put the case that every- 
thing was disputed ; let us suppose that the articles were in 
existence, and that the arbitrator Aristocles was admitted to 
possess sole authority, and that Parmeno had not forbidden 
him to make an award against him, but the misfortune had 
happened to the man before the award was pronounced — 
what adversary or what arbitrator would have been so cruel 
as not to postpone the proceedings till the man's return to 
this country ? Then, if Parmeno, were it his defence, would 
be thought to have in every way a better case than the plain- 
tiff, how can you justly give a verdict against me, who have 
no contract whatsoever with this man ? 

That my special plea is a good one, that Apaturius has 
made an unfounded claim against me, and brought his action 
contrary to the laws, I think, men of the jury, has been made 
out to you by many proofs. Upon the main question — 
Apaturius will not even venture to assert, that he has any 
articles of submission. When he falsely tells you that I was 
inserted as surety in the articles with Parmeno, ask him for 
the articles ; and meet him with this answer, that all people, 
when they enter into written agreements with each other, 
deposit them under seal with persons whom they can trust 
for this express purpose, that, in case of any dispute between 
them, they may have the means of referring to the document 
and so clearing up the disputed point. And when a man, 
removing the evidence out of the way, attempts to deceive 
you with words, how can you put any confidence in him? 
But perhaps (for that's the easiest course for persons who 
mean to cheat and make false claims) some witness will depose 
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for bim against me. If then I proceed against the witness^ 
how will he make out that his testimony was true ? By the 
articles of submission ? Then don't let this be postponed ; 
let the person who has the articles bring them here directly. 
If he says they are lost, where can I, oppressed by false 
testimony, find the means of refuting it ? ^ If the writing 
had been deposited with me, Apaturius might have alleged 
that I had suppressed the articles on account of my guarantee; 
but if the articles were deposited with Aristocles, how comes 
it, if they have been lost without the plainti£f*s knowledge, 
that, instead of suing the person who received and does not 
produce them, he mt^es a charge against me, calling as wit- 
ness against me the person who has suppressed the articles, 
whom he ought to regard with displeasure, if they were not 
conspiring together to play tricks ? 

I have honestly stated my case, to the best of my ability. 
It is for you to give a righteous verdict according to the 
laws. 

1 '' If he Bays it is lost, and his witness gives a false account of its 
contents, what means have I of convicting him of falsehood?" — i.e, 
*' what other means but by showing that it is his business to produce 
the writing ? His witness kept it, not L If he will not produce it, you 
ouGrht not to believe him." 

Such is the argument. In effect it would go this length, that a person 
who loses a document in his custody, ought under no circumstances to 
be allowed to give secondary evidence of its contents. We hold that, 
on good proof of the loss, secondary evidence may be given ; and the 
absence of the document is matter of observation, the force of which 
depends on the circumstances of the case. 

I have understood the words, ir6dtv Xd$M 4yi) rov iXvyxov Kwrai^tvdo' 
/mprvpudfis, as Wolf did — ''Undo ego mendacio circumventus argu- 
menta petam ? " And thus Pabst : " Wodurch soil ich denn, von un- 
wahrem Zeugnisa umstrickt) Beweisgronde zur Widerlegung nehmen?" 
Sch&fer however thinks that \dfiu r6v txryxoif is to be understood 
passively, and he transUtee — *^q^o me argumento fiJsiis testis cou« 
vincefcf* 
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THE ORATION AGAINST PHORMIO. 



THE ARQUMEXT. 

CmtTSiFPUS and his partner lent a sum of twenty ininas to Phormio, a 
merchant, upon the following terms contained in a written agree- 
■ ment. Phormio was to take out a cargo of goods (value forty 
miuas) from Athens, in a ship belonging to one Lampis, which was 
bound for Bosporus (or Panticapaeum) in the Crimea. From Bosporus 
he was to bring a return cargo to Athens, and, if the ship arrived 
safe, he was to repay the money lent, together with a premium of 
six minas ; the return cargo was to be deposited as security with the 
lenders, until the twenty-six minas were paid. Phormio bound him- 
self to pay a penalty of fifty minas, in case he did not ship the return 
cargo. There appears to have been a clause giving him an option, 
instead of shipping a return cargo, to pay the money due under the 
contract to Lampis, the shipowner; and it would seem (thouc^h 
there is a good deal of obscurity in the matter), that in this event he 
was bound to pay something over the twenty-six minas by way of 
penalty, owing (we may suppose) to the increased risk run by the 
lenders, since Lampis, though he had a wife and children at Athens, 
was a foreigner and person of doubtful responsibility. 

Such was the substance of this agreement, as far as we can make out 
from the statement of the orator. The reader should compare it 
with that which is set forth in the speech against Lacritus, 
which contains many similar terms. For a breach of this agreement 
an action is brought by Chrysippus and his partner against Phormio. 

The plaintiffs in support of their case represent, that Phormio com- 
mitted a fraud upon them in the outset by not taking from Athens 
a cargo of the stipulated value ; that, when he arrived in Bosporus, 
having found no market for his goods, he was unable to purchase 
the return cargo, and informed Lampis to that effect ; Lampis ac- 
cordingly left Bosporus without him, but suffered shipwreck, losing 
his ship and aU the goods that he had taken out, but saving his own 
life by the boat. When Lampis came to Athens, he reported these 
facts to the plaintifEsi, tod they, relying on his report, sued Phormio 
apon the agreement soon after his return to Athena. The parties 

' agreed to refer the case to an arbitrator, before whom Lampis ap- 
peared as a witness, and, having been previously tampered with by 
Phormio, told an entirely different story, representing that Phormio 
had paid him in Bosporus the money due to the plaintiffis under the 
agreement, and that he was not in Ms right mind when he made his 
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first report to Chrysippus. The arbiti-ator^ not liking to decide the 
case, sent it to be tried by a jury. 

The defence relied on by Phormio may be gathered from what ha? 
been already stated. He alleged that he had satisfied the terms of 
the agreement by his payment to Lampis. The plaintiffs say, that 
he oioginally set up the shipwreck as his defence, but afterwards 
abandoned this point, because the facts were so notorious ; and it 
could not be questioned in point of law, that the loss of the ship 
would not discharge him from his liability, unless he had shipped a 
return cargo. If however the alleged payment to Lampis at Bos- 
porus was a good discharge imder the agreement, the loss of the ship 
became immaterial, as regards Phormio, though it might perhaps 
have been important as affecting the liability (if any) incurred by 
Lampis to the plaintiffs. In this case the main question was, whether 
the money was really paid to Lampis or not ; and the plainti£& urge 
various arguments to prove that the payment never was made. 

The defendant raised also a technical objection by special plea, similar 
to that in the case of Zenothemis, viz. that a mercantile action did 
not lie under the Athenian law, because there was no subsisting 
contract between the plaintiffs and himself. To this the plaintifb 
reply satisfactorily enough, that the objection was admissible only 
where there had been no contract at all, not where the defence was 
that the terms of the contract had been performed ; for such a defence 
as that there was no occasion for a special plea. 

As the case was brought to trial upon the special plea, the defendant 
began, and the speech which follows was spoken by the plaintiffs in 
answer to the defendant's opening. It appears that each of the 
plaintiffs addressed the jury in turn, Chiysippus delivering the first 
half of the speech, and his partner the latter half. 

We gather from internal evidence, that the date of this oration was 
about two or three years after the capture of Thebes by Alex- 
ander, at which time Demosthenes, having no political matters to 
attend to, had leisure to resume his old occupation of a speech- 
writer. 

I SHALL ask you, men of the jury, only what is just ; to hear 
us, as we take our turns of addressing you, with good will, 
considering that we are persons wholly inexperienced in law, 
and, though we have for a long time frequented your mart 
of commerce and advanced loans to various people, we have 
never until now appeared in any lawsuit before you, either 
as plaintiffs or defendants. And be assured, men of Athens, 
we should not now have commenced our action against 
Phormio, if we believed that the money which we lent him 
had been lost in the shipwrecked vessel : not so devoid are 
we of shame, nor so unaccustomed to sustain losses. But 
as many people reproached us, and especially the merchants 
who were in Bosporus with Phormio, who knew that he had 
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not lost his money in the wreck, we thought it would be 
cowardly not to seek redress for the wrong which the de- 
fendant had done us. 

With regard to the special plea, I shall be very brief. 
These men do not absolutely deny that there was any con- 
tract on your exchange, but say that there is no contract 
still subsisting against them, because they have committed 
110 breach of the terms in the agreement. Now the laws, 
according to which you have to decide, do not use this lan- 
guage : they allow the defence to be pleaded, when there has 
been no contract at Athens or to the Athenian port ; but if 
a man, admitting that there was a contract, contends that he 
has performed all the terms of it, they require him to make 
his defence on the merits, not to raise an objection by plead- 
ing.^ However, I doubt not that by the facts of the case I 
can show the action to be maintainable. Pi*ay consider, 
Athenians, what is admitted by these men themselves, and 
what is disputed : that will be the best way to try the ques- 
tion. They admit that they borrowed the money and that 
they secured the loan by an agreement ; but they say that 
they paid the gold to Lampis, the servant of Dion, in Bospo- 
rus. We shall show, not only that he never paid, but that it 
was not even lawful for him to pay.^ It is necessary to ex- 
plain to you a few things that happened at the outset. 

I, men of Athens, lent to Phormio the defendant twenty 
minas upon a voyage to Pontus and back, on the security of 
the single cargo,^ and I deposited an agreement with Cittus 

1 Literally ''not to accuse the plaintiff'* — because by the practice, 
when the defendant raised an objection by plea to the admissibility of 
the action, or pleaded (as we might say) to the jurisdiction, he became 
a sort of plaintiff or actor. 

See Vol. III. Appendix iz. page 878. 

The reader will perceive how difficult, and often impossible, it is to 
convert the iQgal ezpressions into our own language. 

' This they do not show, but seem to admit the contrary. 

^ If the text be correct, I think that Seager has indicated the true 
explanation. The transaction between Chrysippus and Phormio waa 
this : the loan with interest was to be repaid at Athens if the ship re- 
turned safe, and the goods purchased by Phormio in the foreign port 
and brought home to Athens were to be delivered to Chrysippus as 
security until payment The goods taken out by Phormio were not 
(strictly speaking) a security, because neither Chrysippus at Athens nor 
his agent in the foreign port was to exercise any control over themt so 
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the banker. The agreement requiring that he should lade 
the ship with a cargo of the value of four thousand drachms, 
he does a most scandalous thing ; he immediately borrows 
fresh sums in the PirsBus unknown to us, four thousand five 
nundred drachms from Theodorus the Phoenician, and a 
thousand from the shipowner Lampis. And when he ought 
to have purchased at Athens a cargo worth a hundred and 
fifteen minas, if he meant to perform to all his creditors the 
covenants contained in their agreements, he purchased only a 
cargo of five thousand five hundred drachms, including the 
victualling ; his debts being seventy-five minas. Such was 
the commencement of his fraud, men of Athens ; he neither 
furnished the security, nor put a cargo on board to the amount 
of the loaa, although the agreement positively required him 
to do so. Here, t^e the agreement : 

[I%e Agreement'] 



as to prevent Phormio from diBposing of them as he pleased, although 
the agent was directed by Chrysippus to keep an eye upon them and to 
watch Phormio's proceedings. Therefore the money is said to have 
been lent on the security of the return cai^o only. It is true that the 
outward cargo, if duly shipped, was in one sense a security to Chrysip- 
pus, as it showed that his money's worth was on board, and it enabled 
Phormio to purchase the goods to be hypothecated under the agree- 
ment. But it was not a security in the strict sense of the words in the 
present clause. 

Schafer objects that iripa cannot be used in this sense without the 
article, but when we look at the well-known opposition between the 
expressions irtpdwXoos and &/i^o^€p^irAoo9, it is not improbable that in 
the language of merchants the addition of the article would not be 
necessary to convey the sense supposed. 

Pabet, who translates these words, " mit einem zweiten Pfandrechte," 
writes in a note as follows : — *' Moglich ware es, die Stelle von einer 
Kachhypothek zu verstehen. Jedoch erUart Platner, Att. Prozess. II. 
S. 854. das andere Pfcmd fur eine weitere Hypothek, ausser den gela- 
denen Waaren." 

Penrose, in his edition of this oration, is inclined to adopt Reiske's 
first interpretation, viz. that ^iftt^ is equivalent to Mptf roffaihjf — 
" security to double the amount." He writes thus : — 

'^ I do not think the objection to Reiske's first way of taking it in- 
superable, which makes by far the best sense. Compare in the next 
speech, at the end of p. 928, i9cafel{otno vap* ijfiur rii rpidKorra fiyds, 
4s ihrupxovinis axn-oh %hro$TJKris Mpoav rptdKovra yiviiv, Sar* tls rdXayror 
ipyvplov T^y rtfi^v cTvat rov oXi ov KoBurrafiiyTir. There is still a fourth 
way in which it may be understood, on a renewed tecurUy." 
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Now take the entry of the customs-officers and the de- 
positions : 

IThe entry of the cudoms,] 

[The Depositions,'] 

When he arrived at Bosporus, having letters from me, 
which I gave him to deliver to my servant, who was passing 
the winter there, and to a cei*tain partner, to whom I had 
written apprising them of the sum which I had lent and the 
security, and desiring them, as soon as the goods were un- 
shipped, to inspect and keep an eye upon them, the defendant 
does not deliver the letters which he had received from me, 
so that they might know nothing of what he was doing ; and 
finding business in Bosporus very slack, on account of the 
war which had broken out between Parisades and the 
Scythians, and hardly any market for the cargo which he 
had brought, he was in great embarrassment ; for the credi- 
tors pressed him, who had lent on the outward voyage. 
When therefore the shipowner required him according to the ' 
agreement to ship the goods purchased with my mouey, this 
man who now says he has paid the debt replied, that he could 
not ship my goods, because his stuff ^ was unsaleable ; and 
he desired him to put to sea, and said that he himself would 
leave in another ship when he had disposed of his cargo. 

Please to read this deposition : 

[The Deposttion,] 

After this, men of Athens, the defendant was left in 
Bosporus ; Lampis put to sea, and was shipwrecked not far 
from the port; for after his ship had already been overloaded, 
as I am informed, he took upon the deck a thousand hides, 
which in fact caused the loss of the vessel. He himself was 
saved in the boat with the other servants of Dion ; but he 
lost more than three hundred lives,^ besides the cargo. There 

' pairos is described as " omne genus merds vilioris/' and Reiske'a 
notion is not unfounded : — *' vocabulum fastidii et contemptus satis 
decet stomachum mercatoris a frigore mercium suarum offensi." > 

^ Penrose, in his edition of this speech, has the following note, com- 
municated by a naval friend : — 

'* It is difficult to account for so large a number, unless we suppose 
these to have been slaves, of which a great supply came from Thrace. 
It must not be supposed that a ship large enough to carry three 
hundred slaves, at a time when there was no m6tive for stowing them 
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was much grief in Bosporus, when they heard of the loss of 
the vessel ; everybody said how lucky .this Phormio was, that 
* he had not gone out with the other passengers or embarked 
anything in the ship : and Phormio expressed himself to the 
same effect as the rest Bead me these depositions : 

[The Depositi(m8,'\ 

Lampis himself, to whom he says he paid the gold, (pray 
attend to this,) as soon as he returned to Athens after the 
shipwreck, upon my going and asking him about these 
matters, said that Phormio did not ship any goods according 
to our agreement, and that he had not received the cash from 
Phormio in Bosporus. K«ad me the deposition of the persons 
who were present : 

[The Deposition.] 

When the defendant Phormio had returned to Athens, (he 
arrived in another ship,) men of the jury, I went to him and 
demanded payment of the loan. And at first, men of Athens, 
he never made the statement which he now makes, but always 
promised to pay : but, after he had been talking with these 
people who are now backing and supporting him, he was no 
longer the same person, but quite different. When I per^ 
ceived that he was endeavouring to cheat me, I went to 
Lampis and told him, that Phormio was not doing the right 
thing, and not intending to pay his debt ; at the same time 
I asked him if he knew where Phormio was, that I might 
give him a summons. He desired me to follow him, and we 
find the defendant by the perfumers' shops ; and I, having 
witnesses with me, summoned him: and Lampis, men of 

as close as at present, would feel the weight of a thousand hides. The 
loss of the ship is rather to be accounted for by the top-hamper which 
a thousand hides being stowed on deck in addition to the cai^o would 
occasion, — for even now vessels are frequently placed in jeopardy, and 
many have been lost, from what is termed the deck load. In this case 
the hamper would not arise so much from the weight as the bulk of 
the hides, which would hold much wind, as well as alter the trim." 

I subjoin an extract from Abbott on Shipping :— 

" The French Ordinance in express terms excludes from the benefit 
of general average goods stowed upon the deck of the ship ; and the 
same rule prevails in practice in this country. Goods so stowed may 
in many cases obstruct the management of the vessel, and, except in 
cases where usage may have sanctioned the practice, the master ought 
not to stow them there withou« the consent of the merchant." 
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Athens, was close by when he was summoned, and never yen- 
tured to say that he had received the cash from the defendant 
— ^never said, as one might have expected — *' Ghrysippus, 
you're mad ! what are you summoning this man for 1 he has 
paid me the money." And not only did Lampis never open 
his lips j but the defendant himself did not think proper tc 
say a word, though Lampis was present, to whom he now 
declares he has paid the money. Surely, men of Athens, it 
was natural for him to say — " What are you summoning me 
for, man? I have paid the money to this person who is 
standing here '* — and at the same time to call on Lampis to 
vouch for him. However, neither of them uttered a syllable 
on that occasion. To prove the truth of my statements, take 
the deposition of the persons who witnessed the summons : 

[The Deposition,^ 

Now take the plaint in the action which I commenced 
against him last year. It is one of the strongest proofs that 
up to that time Phormio never said he had paid the money 
to Lampis : 

[The Plaint] 

This action I commenced, men of Athens, upon no other 
ground than the report of Lampis, who denied that Phormio 
had shipped the goods or paid him the money. Don't sup- 
pose, men of Athens, that I am so senseless, so utterly mad, 
as to have drawn such a plaint as this, when Lampis (who 
must have disproved my case) admitted that he had received 
the money. 

Again, men of Athens — ^here is another point. These men 
themselves put in a special plea last year, and did not venture 
to assert in the plea that they had paid the money to Lampis. 
Take this special plea : 

IThe Special Plea,] 

You hear, men of Athens. It is nowhere averred in the 
special plea, that Phormio had paid the cash to Lampis, 
although I had carefully inserted in the plaint, which you 
heard just now, that he neither shipped the goods nor had 
paid the money. What other witness then need you look 
for, when you have so strong a piece of evidence from thest 
men themselves ? 
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When the oause was near coming on for trials they begged 
xne to refer it to some one ; and we referred to Theodotus, a 
denisen,^ under articles of submission. And Lampis after 
that, thinking it would be safe for him to give any evidence 
that he pleased before an arbitrator, having divided mj 
money with the defendant Phormio, stated in evidence the 
very contrary of what he had said before. For it is not the 
same thing, men of Athens, to give Mbo testimony &ce to 
face with a jury, and to do so before an arbitrator. With a 
jury there is severe displeasure and punishment in reservie for 
those who bear false witness ; but before the arbitrator they 
give what testimony they please without risk or shame. Upon 
my expressing strong indignation at the audacity of Lampis, 
and producing to the arbitrator the same evidence which I 
now produce to you, men of Athens, that of the person who 
originally went to him with me, when he said that he had not 
i^oeived the cash from Phormio, and that Phormio had not 
8fa|ipped any goods — Lampis, when so overwhelming a case of 
' ^'perjury and roguery was made out against him, confessed to 
the arbitrator that he had made this statement, but said he 
was out of his senses when he made it. Please to read this 
deposition. 

[The DeposUion,'\ 

Theodotus,^ Athenians, having heard us several times, 
and believing that Lampis gave false testimony, did not dis- 
miss the suit, but referred us to the court of justice ; for he 
did not like to decide against Phormio the defendant, on 
account of his intimacy with him, as we afterwards heard, 
and he was afraid to dismiss the suit, lest he should himself 
commit perjury. 

Consider now in your own minds, men of the jury, looking 
at the facts of the case, what means the defendant was likely 
to have to pay the money. He sailed from hence without 

^ See Volume IIL Appendix ilL page 258. 

' Here, according to Libanius, commences the addrees of the aeoond 
speaker. Schafer, however, thinks it more probable that the second 
speech commenced with the words ^| airov 81) roiO irpdyfuifrQS, which 
occur seven lines below (the next paragraph in this translation). Thus, 
he observes, the main facts of the case, with the evidence bearing upon 
them, are stated by Chrysippus; the circumstantial proofs and ai^gu 
ments are dealt with by his partner. 

VOL. IV. N 
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having shipped the amount of my loan, and having no equi- 
valent security ; in &ct, he had obtained further loans upon 
the credit of mine. In Bosporus he found no market for his 
oaigo, and with difficulty got rid of the creditors who bad 
lent on the outward voyaga And Ghrysippus lent him two 
thousand drachms on the voyage out and home, on the terms 
that he should receive at Athens two thousand six hundred 
drachms ; but Phormio says that he paid to Lampis in Bos- 
porus a hundred and twenty Cyzicene staters,^ (p^7 attend 
to this !) having borrowed them at interest on real security. 
Now, interest on real security was sixteen and two-thirds per 
cent,^ and the Cyzicene stater was equivalent there to twenty- 
eight Attic drachms. You should be informed how large a 
sum he says he has paid. A hundred and twenty staters 
make three thousand three himdred and sixty drachms, and 
the sixteen and two-thirds per cent, land-interest upon 
thirty-three minas sixty drachms is five hundred and sixty 
drachms, and the whole sum is the amount of the two.^ 
Now, men of the jury, is there or ever will there be a man in 
the world, who, instead of two thousand six hundred drachms, 
would prefer to pay thirty-three minas sixty drachms, and 
interest on his loan, five hundred and sixty drachms, which 
sums Phormio says he has paid to Lampis, amounting in the 
whole to three thousand nine hundred and twenty drachms 9 
— And when he was at liberty to pay the money at Athens, 
it having been lent upon the voyage out and home, has he 
paid it in Bosporus, augmented by thirteen minas? — And to the 
creditors who lent on the voyage out you could scarcely pay 
their principal, though they were at sea with you and con- 
tinually pressing you ; yet to this man, who was not present, 
you not only returned his principal and interest, but paid 
also the penalties of the agreement, when you were under no 
necessity! — And you did not fear those persons, to whom 

' The stater was a gold coin. The ordinary stater was equal in value 
to twenty Attic drachms. 

' ^^cKTos tSkos, one-sixth of the principal, or 16|- per cent. All this 
subject is explained by Bockh, in his Public Economy of Athens, page 
123, &C. Ed. II And a compendium will be found, under title FenuSy in 
the ArchsBologiciU Dictionary. 

' I.e. 39 minas 20 drachms; which he says (not with strict correct 
ness) Phormio pretended to have paid Lampis : includino^ in the amount 
the interest on the money whicli he borrowed to pay him. 
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their agreements gave the right of demanding payment iii 
Bosporus ; yet pretend to have regarded the claims of this 
man, who alleges that you defrauded him in the veiy outset, 
by not shipping his money's worth of goods according to your 
agreement from Athens ! And now that you are come to the 
port where the loan was advanced, you do not scruple to 
cheat the lender ; yet you pretend that you did more than 
justice in Bosporus, where you were not likely to be punished ! 
And other people who borrow on the voyage out and home, 
when they are about to sail from the port, get witnesses to 
attend, and bid them take notice that the goods are shipped 
at the risk of the lenders ; but you rely upon the single tes- 
timony of your accomplice in fraud ; you did not have with 
you in Bosporus either my servant or my partner, nor did 
you deliver to them the letters which I gave you, and which 
contained a direction to watch all your proceedings ! Why, 
men of Athens, what is a person not capable of doing, who 
has received papers and not delivered them in due and 
regular course? Or how can you avoid seeing this man's 
kmveiy from his actions 1 Surely (0 earth and heaven !) it 
was his business, when he paid so large a sum, and more than 
he owed, to make it notorious on the Exchange, and call 
everybody to be present, especially this man's servant and 
his partner. For of course you are all aware, that people 
borrow with a few witnesses, but, when they pay, they procure 
many witnesses to attend, in order that tiiey may appear 
to be honest men in discharging their obligations. But when 
you, Fhormio, were paying both the debt and the double 
interest, after having used the money on the single voyage, 
and were giving thirteen minas besides, were you not clearly 
bound to have many witnesses in attendance? Had you 
done so, no merchant would have been regarded with more 
admiration than you. As it is, however, instead of procuring 
many witnesses to the transaction, you endeavoured to hide 
yourself from all the world, as if you were doing something 
wrong. Again, had you been making payment to me your 
creditor in person, there was no occasion for witnesses, be- 
cause you would have taken up the agreement and got rid 
of the obligation ; but when you were paying not to me, 
but to another on my behalf, and not at Athens but in 
Bosporus, and when your agreement was deposited at AtheuE= 

n2 
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and with me, and when the person to whom you paid the 
gold was mortal and about to navigate such a length of sea, 
do you mean to tell us that you brought no witness, neither 
dave nor freeman ? Yes, he will say, because the agreement 
required me to pay the cash to the shipowner.^ Aye, but 
it did not prevent you from getting witnesses to attend, 
or from delivering the letters. And these parties drew up 
two agreements^ with you in respect of the loan, implying 
that they distrusted you to the utmost : yet you assert that 
there was no one else present when you gave the gold to 
the shipowner, though you knew that there was an agree- 
ment deposited against you at Athens with this man. 

He says, that the agreement requires him to pay the 
money if the ship is brought home safe. Yes, for it requires 
you also to put the goods which you have purchased on 
board, or, in default, to pay a penalty of five thousand 
drachms.^ You do not notice this part of the agreement, 
but afber having violated its terms from the very beginning, 
and felled to ship the goods, you raise a question upon one 
expression* in the agreement, though you have by your own 

^ Wolf asks with astonishment, how, if this statement be correct, the 
money could have been lent on the voyage out and home, and answers 
his own question by suggesting that the statements of orators are never 
to be depended upon. I transcribe the concluding part of the note 
for the reader's amusement: — ''Me sane (verum ut fatear) poenitet 
tantum opersd in rhetorum mendaciis convertendis posuisse. Verum 
aliquam ezcusationem habeo vel ignorantiss vel inopiae. Nam quod ad 
meum ingenium attinet, hypocritas, sophistas, sycophantas, mendaces 
magos (adderem etiam tyrannos, nisi metus hos faceret amabiles,) 
omnes ex animj detestatus sum a teneris unguiculis; et nunc cania 
subolescentibus mihi quam minimum cum eis esse negotii cupio." 

The present difficulty is solved by supposing that Phormio had the 
option of paying the money to Lampis, if he did not choose to ship 
any goods from Bosporus to Athens. See the Argument. 

' The agreement was made in duplicate, and a copy given to each of 
the plaintiff. 

* This (as I understand it) was the penalty to which Phormio was 
bound, in case he neither shipped the goods at Bosporus nor paid the 
stipulated sum to Lampis. The pentdty before mentioned was that 
which attached if the money was paid to Lampis. See the Argument. 

* The plaintiff supposes Phormio to be setting up that clause in the 
agreement which provided that the money should only be payable if 
the ship came home ; and he replies : *' This clause is not to be taken 
alone, but in connexion with the clause which required you to ship the 
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acts rendered it a nullity. For when you say that you did 
not ship the goods in Bosporus, but paid the gold to the 
shipowner, why do you talk any further about the ship? 
for you have not partaken of the risk, as you put nothing 
on board. And at first, men of Athens, he had recourse t« 
this excuse, pretending that he had shipped the goods ; but 
as the falsehood was likely to be established in many ways, 
as well by the entry of the Harbour-masters in Bosporus, 
as by the persons who were staying in the port at the same 
time, he changes his tack, enters into a conspiracy with 
Lampis, and asserts that he has paid him the money, taking 
advantage of the circumstance that the agreement required 
it, and thinking that we should not easily disprove a t^uns- 
action which took place between themselves alone. And 
Lampis declares, that what he said to me^ before he was cor- 
rupted by the defendant was spoken in. a fit of derangement ; 
but since he has divided my money, he is no longer deranged, 
he says, but remembers everything perfectly. 

If Lampis had shown contempt for me only, men of the 
juiy, it would not have been at all surprising; but he has 
acted far more shamefully to all of you. For when Parisades 
had issued a proclamation in Bosporus, that whoever wished 
to carry com to Athens and into the Athenian port might 
export the com free of duty, Lampis, who was staying then 
in Bosporus, got the liberty to export com and the exemp- 
tion from duty in the name of your state, and having laden 
a large vessel with com, carried it to Acanthus and there 
disposed of it, employing my money for the purpose in 
concert with the defendant. And this he did, men of the 
juiy, though he was dwelling at Athens, and had a wife and 
children here, and though the laws have denounced the 
severest penalties against any person dwelling at Athens, 
who carries com to any other place than to the Attic port ; 
and he did it on an occasion when such of you as dwelt in the 
city were having meal measured out to them in the Odeum, 
and those who dwelt in Pirssus were receiving loaves at an 
obol (one each) in the dockyard and in the long porch, and 

return caigo. If you shipped no goods, there was no risk run, and the 
clause in question does not apply." 

^ The speaker must have been with Chrysippus when Lampis madf 
bis first statement. 
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were having their meal measured out to them by the gallon,^ 
and treading upon one another's heels. To prove the truth 
of my statements, please to take the deposition and the law. 

[The Deposition. The Law,] 

It is by the aid of this man as his accomplice and witness, 
that Phormio thinks proper to defraud us of our money — ^us, 
who have never ceased bringing our com to your port, and 
who in three critical periods of your commonwealth, in which 
you proved the men who were useful to the people, have 
each time behaved ourselves worthily of the occasion. First, 
when Alexander marched to Thebes, we made you a present 
of a talent in money. Again, when corn rose in price the 
time before, and had got to sixteen drachms, we imported 
more than ten thousand medimns of wheat, and measured it 
out among you at the average price, five drachms the me- 
dimn, and you all know that you received this distribution 
in the Pompeum.^ And last year my brother and I gave a 
donation of a talent to purchase com for the people. Bead 
me the depositions in proof of these statements. 

[The Depositions,'] 

If any further inference may be drawn from these fects, it 
was not very likely that we should make donations of such 
large sums in order to acquire a good name with you, and 
should make a &lse charge against Phormio, in order to throw 
away the honourable character which we had established. It 
is right therefore that you should give us redress, men of the 
jury. I have shown you that the defendant in the beginning 
did not ship goods equivalent to the loans which he had ob- 
tained at Athens, and that out of the goods which were sold 
at Bosporus he with difficulty satisfied the creditors who lent 
on the voyage out. I have further shown that he was neither 
well-off, nor so simple-minded as to pay thirty-nine minas 
instead of two thousand six hundred drachms. Besides this, 
I have shown that, when he says he paid the money to 
Lampis, he did not invite either my servant or my partner 
(who was in Bosporus) to be present Again, Lampis himself 

^ The iifxitKTor was the twelfth part of a fi49iixyos, which was nearly 
« bushel and a half. 

' This was a public building at Athens, in which the sacred uteniOa 
were kept 
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«8 shown to have heen a witness for me that he had not 
received the money, before he was corrupted by the defen- 
dant. Eeally, if Phormio could thus prove his case point by 
point, I don't know how he could possibly have made a better 
defence. As to the action being maintainable, the law itself 
bears witness in my favour, when it declares that mercantile 
actions shall lie upon contracts made at Athens and to the 
Athenian port, and not only those at Athens, but those also 
which are made for the purpose of a voyage to Athens. 
Please to take the laws. 

[^Tht Laws.] 

That the contract has been entered into between me and 
Phormio at Athens, even they themselves do not deny ; but 
they put in a special plea alleging that the action is not 
maintainable. To what tribunal could we bring our case, 
men of the jury, except to the tribunal of Athens, where we 
eutered into the contract ? It would be strange indeed that, 
if a wrong had been done me in relation only to a voyage 
to Athens, I should be able to obtain justice from Phormio 
before you, and yet, when the contract has been made on 
your exchange, these men should not submit to your jurisdic- 
tion. And, when he referred to the arbitration of Theodotus, 
they admitted that my action against them was maintainable ; 
but now they assert the opposite to what they have them- 
selves before conceded, as if it were proper that they should 
be tried before Theodotus the denizen without a special plea, 
but, when we enter the court of the Athenian state, the 
action is no longer maintainable. I am thinking, what in 
the world he would have inserted in his plea, if Theodotus 
had dismissed the suit, when, Theodotus having desired us to 
go to the court, he says that the action is not maintainable 
before you, to whom Theodotus sent the case. I should 
indeed be most cruelly treated, i^ when the laws declare that 
actions upon contracts made at Athens shall be brought 
before- the Judges, you, who have sworn to decide according 
to the laws, should dismiss the suit. 

That I lent the money is proved, you see, both by the 
agreement and by the defendant himself ; that he has paid 
me is testified by no one besides Lampis his accompli^.'c. 
And the defendant vouches no one but Lampis to prove the 
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payment; I vouch both Lampis himself and those who heard 
him, to prove that he denied having received the money. 
Phormio then is at liberty to bring my witnesses to trial, if 
he disputes the truth of their testimony; but I have no 
means of dealing with his witnesses, who say they know that 
Lampis testified to having received the money. If the depo- 
sition of Lampis had been put in the box, these men might 
have said perhaps, that I ought to proceed against him for 
false testimony ; as it is, however, I have not this deposition, 
and the defendant thinks fit to secure his own impunity, by 
leaving no pledge for the verdict which he urges you to pro- 
nounce. Would it not be absurd, when Phormio himself 
confesses to have borrowed and pretends to have paid, that 
you should make a nullity of what he himself confesses, and 
give effect to what he disputes? and when Lampis, oti 
whose testimony the defendant relies, after originally deny- 
ing that he had received the money, now gives evidence to 
the contrary ; that you, who know that he has never received 
payment, should not be witnesses to the fact ) and that you 
should not accept for proof what he spoke truly, but rather 
place reliance upon the false statements which he made after 
he was corrupted ? It is far more just, men of Athens, to 
draw your conclusions from the statements made in the first 
instance, than from those fabncated afterwards. The former 
he made not designedly, but under the impulse of truth; the 
later are fictions devised for his own advantage. 

Remember, Athenians, that Lampis himself never denied 
having said that he had not received the mcrkey, but, while 
he admitted that he said it, declared that he was not in his 
right senses at the time. It would be out of reason that 
you should credit that part of his testimony which &vours 
the cheat, and refuse credence to that which favours the 
party cheated. I implore you, men of the jury, not to act 
thus. You are the same persons who punished with death, 
after his impeachment before the popular assembly, a man 
who had obtained fresh loans ^ to a large amount upon your 

^ Le, new loans on the security of property already pledged. This 
was considered at Athens to be a fraud upon the prior, as well as the 
subsequent lender ; for it increased the risk to both. And it was com- 
monly provided against by express stipulation. See the agreement iu 
the case against Lacritus; and see what Demosthenes says, with 
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exchange and did not provide for his creditors their securities, 
although he was a citizen of Athens and the son of a man 
who had been a General. For you hold that persons of that 
kind not only injure those who chance to deal with them, but 
do a public damage to your place of trade ; and you hold 
thus with justice. For the trading community thriye not 
so much by the borrowers as by the lenders of money, and 
neither ship nor shipowner nor passenger can put to sea 
without the assistance of the lenders. The laws have many 
excellent regulations for their protection. It is your duty to 
come forward in aid of the laws, and give no encouragement 
to roguish people, so that you may derive the utmost advan- 
tage firom your tnide-market. You will do so, if you protect 
the persons who risk their money, and do not suffer them to 
be defrauded by such monsters as these. 

I have said all that was in my power to say, and I will 
call another of my friends, if you desire it. 



THE ORATION AGAINST LAORITUS. 

THB ABGUMENT. 

The present case arose out of a written agreement entered into between 
AndrocleSy an Athenian, and Nausicrates, of Carystus in Eubcoa, of the 
one part; and Artemo and ApoUodorus, both of Phaselis in Pamphylia, 
and brothers of the defendant Lacritus, of the other part. It was an 
agreement of loan on a mercantile adventure, upon the terms fol' 
lowing : . 

Androdes and Nausicrates lend thirty minas to Artemo and Apollo- 
doruB, on condition that they should sail in a certain vessel from 
Athens to Mende or Sdone (towns in the peninsula of Pallene), and 
there purchase three thousand casks of Meudssan wine ; from thence 
proceed to the Thracian Bosporus, or, if they pleased, along the left 
ooast of the Euzine as far as the mouth of the Borysthenes (or 
Dnieper); and, after selling their cargo of wine, purchase a return- 
cargo, to be brought in the same vessel to Athens. The loan was to 
be repaid with mterest, in case the cargo was brought safe . to 



reference to a pledge actually deposited* in the speech against Aphobus 
{ante, page 100}. But the securities given on these maritime adventures 
were not like pledges accompanied with posseasion, or mortgages with 
delivery of title-deeds. They afforded bat scanty protection against 
bad faith and neglect of duty. 
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Athens, within twenty days after its arrival, the interest to be 
twenty-two and a half per cent, unless they returned from the Euzine 
to Hierum in Bithynia after the rise of Arcturus (early in Septem- 
ber), in which case it was to be thirty per cent. No abatement was 
to be allowed except for jettison made with the consent of all the 
passengers, or for compulsory payments made to enemies. The 
return-cargo was to be delivered as security to the lenders, to be 
held by them until payment of all that was due ; and in de&ult of 
payment, they were to be at liberty, both or either of them, not only 
to sell the security, but to recover any deficiency by distraining the 
other property of the borrowers. If, instead of entering the Eiixine 
sea, they remained in the Hellespont for ten days after the rise of 
the Dog-star, (at the end of July,) and there discharged their cargo, 
which they were at liberty to do in any friendly port, it was agreed 
that they should pay the lower rate of interest. There was the usual 
declaration by the borrowers, that the security which they gave was 
not encumbered with any previous hypothecation, and an engage- 
ment that they would not take up any further loan upon it. 
It is stated by Androeles, the speaker, that this agreement was violated 
in several ways by the borrowers ; that they failed to ship the stipu- 
lated quantity of wine ; that they took up a further loan upon the 
security given to himself and his partner ; that they did not purchase 
a sufficient return-cargo ; that, instead of entering into the regular 
port of Athens, they put into a creek used only by thieves or 
smugglers; and, when the creditors demanded their money, they 
and their brother Lacritus falsely represented that the vessel had 
been wrecked. 
Artemo having died shortly after this, and Lacritus haying (as the 
plaintiff asserts) inherited his property, and therefore succeeded to 
his obligations, Androdeai, either on his own behalf or on behalf of 
himself and partner, commences an action against Lacritus, as heir 
to his brother, to recover what was due to him under the agreement. 
This is the principal, but not the only ground, on which the plaintiff 
founds his claim against Lacritus ; for he alleges also that Lacritus 
guaranteed the performance of the agreement by his brothers, and 
asserts that he joined in the sealing of it. 
Lacritus puts in a special plea, objecting that there was no contract, or 
at least no contract in writing between the plaintiff and himself. 
There does not appear to have been any law at Athens, as there is 
with us, requiring guarantees to be in writing; but the defendant 
relied upon the law concerning mercantile actions, of which an 
account has already been given in the argument to the case of Zeno- 
themis. (See ante, p. 150.) Whether the plea would be available in 
such a case as this is very doubtful. One would rather suppose that 
the heir or the surety of the contracting party would be liable to the 
same sort of action as the deceased or the principaL 
It is observable that the evidence produced by the plaintiff is confined 
entirely to the proceedings of ^temo and Apollodorus, the original 
parties to the agreement, and not a particle of evidence is ofibred to 
fix Lacritus with liability either as heir or surety. Lacritus has 
already spoken ; he has admitted that he was his brother^s heir, but 
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iuui denied that he sncoeeded to any property, that he had any Assets 
(88 we should say). The plaintiff asserts that he actually took pos- 
session of his brother's estate, and administered it, and only pre- 
tended to renounce the inheritance when a demand was made on 
him by creditors. But of this important fact, on which, perhaps, 
the whole case turned, no proof is offered. The guaranty also rests 
upon loose assertion. The speech is altogether rather i^busive than ar- 
gumentative. It has been surmised that Demosthenes may have been 
severe upon Lacritus because he was an orator and pupil of Isocrates. 
He is probably the same person whom Plutarch mentions in the Life 
of Demosthenes, as having been the instructor of that Archias who 
was employed by Antipater to captmre the Athenian orators. 

I have taken it for granted that Nausicratesi, the joint-creditor men- 
tioned in the agreement, was not a co-plaintiff with Androcles, as it 
is nowhere stated that he was so ; and I think it by no means clear 
that the jointnlebtor Apollodorus was sued with Lacritus, notwith- 
standing one passage in the oration which seems to indicate the 
contrary. If the reader should think this strange, let him remember 
that by the terms of the agreement it appears that the contract 
between the parties was joint and several ; it was competent for 
either or both of the lenders to take legal proceedings against either 
or both of the borrowers; and therefore it may be inferred that 
either or both of the lenders might sue the surety of the borrowers, 
or the heirs of either. 

A fall explanation of the agreement will be foimd in Bdckh's Public 
Economy of Athens, and a compendium, taken from BOckh, in the 
Archaaological Dictionary, title Fen/va. Some information illustrative 
of the subject will be found in Appendix Y. 

From this and the foregoing cases the reader may perceive what risk 
was run by the Athenian capitalist who lent his money on maritime 
speculations, and how little dependence could be placed on such 
persons as Protus, Phormio, Artemo, and ApoUodorus, who traded 
on borrowed money, with little or no property of their own to £eJl 
back upon. 

The Phaselites are doing nothing new, men of Athens, but 
only what they are in the habit of doing. They are famous 
people for borrowing money en your exchange, but, when 
they have got it and drawn up a maritime contract, they 
immediately forget both their contract and the laws, and also 
that it is their duty to repay what they have had, and con- 
sider that, if they pay their debts, it is like losing something 
of their own, and, instead of paying, they invent artifices 
and pleadings and excuses, and are the greatest rogues and 
rascals in the world. Here is the proo£ Out of the multi- 
tude of persons, Qreeks and barbarians, who frequent your 
exchange, the Phaselites alone have more lawsuits year after 
year than all the rest put together. So much for their 
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character. I, men of the jury, having lent money to Artemo, 
the defendant's brother, according to the commercial laws, on 
an adventure from Athens to Pontus and back, as he died 
without having repaid me the money, have brought the 
present action, according to those same laws under which I 
entered into the contract, against the defendant, as being 
brother of Artemo and having possession of all his property, 
both what he left here and what he had at Phaselis, and as 
being heir to his whole estate; and because the defendant can 
show no law which enables him to keep possession of his 
brother's property and to have administered it as he pleased, 
and yet to refuse payment of what is due to other persons, 
and to say now that he is not heir but renounces the inherit- 
ance. Such is the base conduct of Lacritus the defendant. 
I entreat you, men of the jury, to give me a fair hearing 
upon this matter; and, if I prove that he has wronged us his 
creditors and you as well, to give us the redress that we are 
entitled to. 

I myself, men of the jury, had not the least knowledge of 
these m^n; but Thrasymedes, the son of Diophantus, the 
Sphettian, and Melanopus, his brother, are friends of mine, 
and we are as intimate as it is possible to be : they came to 
me with Lacritus, the defendant, having become acquainted 
with him some way or other (I don't know how), and asked 
me to lend a sum of money upon an adventure to Pontus to 
Artemo, the defendant's brother, and Apollodonis, so that 
they might be profitably employed; Thrasymedes, men of 
the jury, knowing nothing of the roguery of these persons, 
but thinking that they were honest men and what they pre- 
tended and professed to be, and supposing that they would 
do all that Lacritus, the defendant, promised and undertook 
that they should do. He was completely deceived, and had 
no idea with what monsters he was associating.* I, by the 
persuasion of Thrasymedes and his brother, and, upon an 
imdertaking being given to me by the defendant likcritus, 
that his brothers would do all that was right, in conjunction 
with a certain friend of mine, a Oarystian, lent thirty minas 
in money. I wish you, men of the jury, first to hear the 
agreement, which contains the terms on which we lent the 
money, and the witnesses who were present when it was lent; 
after that, I will proceed to the other parts of the case, and 
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show you the outrageous tricks which they have played in 
the affair of the loan. Read the agreement, and after that 
the depositions. 

THB AGREEMENT. 

" Androcles of Sphettus and Nausicrates of Carystus have 
lent to Artemo and Apollodorus, both of Phaselis, three 
thousand drachms in silver from Athens to Mende or Scione, 
and thence to Bosporus, or, if they please, on the left coast 
as far as the Borysthenes, and back to Athens, at interest of 
two hundred and twenty-five for the thousand ; but, in case 
they should sail out of Pontus to Hierum after the rising of 
Arcturus^^ at interest of three hundred for the thousand, on 
the security of three thousand casks of Mendaean wine, which 
shall be conveyed from Mende or Scione in the twenty-oared 
vessel of. which Hyblesius is the owner. They hypothecate 
these goods, not owing upon them any money to any other 

1 The following note is taken from Penrose : — 
" After the rising of the star Arcturus, which in Hesiod's^time took 
place sixty days after the solstice (Opera et Dies, 566). According to 
Ptolemy it was on the second of September. The discrepancy is thus 
explained by Captain Smyth : — ' The difference in the rising of Arc- 
turus is the effect" of the precession of the equinoxes — 54^" annually, 
and from Hesiod's mention of when it took place in his time, the im- 
portant chronological point of his age is gained. The star, however, 
though fine, was reckoned ungenial in its influences ; and tiie change 
between the summer and autumnal Etesian winds being precursed by 
dght or ten days of squally weather, the prodromi of old, was ascribed 
to the direct power of Arcturus, instead of the alternation consequent 
upon the solar march. The times of the periodical changes of the 
Etesin are still objects of concern.' Gibbon, YoL L c. z., says, referring 
to Voyages de Chardin, Tom. I. p. 45, ' To navigate the Euxine befoi*e 
the month of -May, or after that of September, is esteemed by the 
modem Turks the most unquestionable instance of rashness and folly.' 
— Compare 

Prseterea tam sunt Arcturi sidera nobis 

Htedorumque dies servandi, et lucidus Anguis, 

Quam quibus in patriam ventosa per ssquora veotis 

Pontus et ostriferi fkuces tentantur Abydi. — Viig. Qeoig. I. 204. 

« The same caution seems to have prevailed in the Eastern part of the 
Mediterranean. Compare Acts xxvlL 9, where, the vessel being on the 
coast of Crete, it is said, icat 6vros f|Si) ciriir^aAoi/s rov irXo^f, 8iA t6 ico) 
r^y rricTeiav 1j^ irap€\'ri\vd4ycu, that is, the day of Atonement, on the 
tenth day of the Jewish month Tisri, which fell in that year, aooording 
to Burton, on the 19th of September." 



y 
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person, nor will they borrow anything further upon them. 
And they shall bring back to Athens in the same vessel all 
the goods which they purchase in Pontus for the return-cargo. 
And, if the goods are brought safe to Athens, the borrowers 
shall pay to the lenders the money accruing due according 
to the agreement within twenty days after their arrival at 
Athens, without any abatement, except for jettison,^ which 
the passengers have made by common resolution, or for pay 
ments made to enemies, but no deduction shall be allowed 
in respect of any other loss; and they shall deliver the 
security entire to the lenders, to be under their absolute con- 
trol until they have paid the sum due under the agreement. 
And, if they do not pay it in the stipulated time, it shall be 
lawful for the lenders to pledge or to sell the security for such 
price as can be obtained; and, if there is any deficiency in 
the money which is due to the lenders under the agreement, 
it shall be lawful for the lenders, both or either of them, to 
levy the amount by execution against Artemo and ApoUodorus, 
and against all their property, whether on land or sea, where- 
soever they may be, in the same manner as if a judgment had 
been recovered against them and they had committed default 
in payment.^ And if they do not enter Pontus, but stay ten 
days after the rising of the dog-star^ in the Hellespont, and 
discharge their cargo in some place where the Athenians have 
no right of reprisals * and thence return home to Athens, 
they shall pay the interest inserted for the previous year ^ in 
the agreement. And, if the ship in which the goods are con- 
veyed should meet with any irretrievable disaster, the security 
shall be saved, if possible,^ and whatever is recovered shall be 

' See Appendix Y. 

' This provision is like our warrant of attorney to confess judgment. 

' According to Ptolemy, the Dog-star rises July 28; according to 
modem obseryation, July 3. 

4 Conmiissions to make reprisals were granted much in the same 
way that letters of marque and reprisal are granted in modem times. 
See title SyUx in the Archseological Dictionary. 

^ /. e. the lower rate of interest, " because by the time this condition 
would come into force it would be another year, the year beginning 
with Hecatombseon." So Penrose, citing Bdckh. I can see no better 
explanation; but it would be clearer if we had tr^Snov instead of 

< /.0. for the benefit of the lenders. As the clause stands, I uader- 
Btoxid it to mean this : " Though the ship be lost^ the lenden ihdl 
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the joint property of the creditors. And touching these 
matters nothing shall have greater effect than the agreement. 

" Witnesses, Phormio of Piraeus, Cephisodotus, a Boeotian, 
Heliodorus of PithuS." 

Now read the depositions. 

THE DEPOSITIONS. 

'^ Archenomides, son of Archedamas, of Anagyrus, deposes 
that Androcles of Sphettus, Nausicrates of Carystus, Artemo 
and Apollodorus, both of Phaselis, deposited articles of agree- 
ment with him, and that the agreement is still remaining in 
his custody." 

Now read the deposition of the persons who were present. 

THE DEPOSITION. 

" Theodotus, denizen, Charinus, son of Epichares, of Leu- 
conium, Phormio, son of Cephisophon, of Piraeus, Cephiso- 
dotus, a Boeotian, Heliodorus of Pithus, depose — that they 
were present when Androcles lent to Apollodorus and Artemo 
three thousand drachms in silver, and know that they depo- 
sited the agreement with Archenomides of Anagyrus." 

On the terms of tliis agreement, men of the jury, I lent the 
money to Artemo, the defendant's brother, at the defendant's 
request, and upon his guaranteeing that I should have 
everything that I was entitled to under the contract of loan ; 
and the defendant himself drew up the agreement, and 
joined in sealing it after it was drawn. For this man's bro- 
thers were younger than he was, and quite striplings : he 
was Lacritus the Phaselite, a great personage, a pupil of 
Isocrates ; it was he who transacted all the business ; and he 

BtxU have their security, viz., the hypothecated cargo, if it can be 
Bayed;'* — (this harmonises with the previous clause atkd^vrtov rwu 
Xpf|ftara)y *hdi^va(6 &voli(&ffov<riyf &c.) — ''and whatever is recovered 
from the wreck shall be divided rateably among the creditors ** — ^mean- 
ing not only the creditors under the agreement, but those who had 
lent money to carry home the cargo, or had a claim for salvage. If 
Toa HaytUrcurir is confined to the parties to the agreement, I see no force 
in Koiyd. 

Schafer thinks the text as it stands in Bekker corrupt, and would 
adopt the reading which is found in one respectable manuscript, atanipiQ 
8* kfTTCu raiir ^noKeiiUvoov^ rd irtpiyevofityaf &c. 

Pabst renders it — " so muss das Pfand gerettet werden. und wns 
erhalten und gerettet wird gehort den Darleihern gemeinsGhaftlich." 
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desired me to look particularly to him, for he said that ha 
himself would do everything that was right for me^ and that 
he should stay at Athens, while his brother Artemo would go 
to sea to look after the goods. And at that time, men of the 
jury, when he wished to get the money from ucf, he said he 
was both the brother and the partner of Artemo, and used 
wonderfully persuasive language j but, as soon as they had 
got the money into their hands, that they divided, and con- 
verted it to what use they pleased ; but not in any point, 
great or small, did they execute the articles of the maritime 
contract, under which they obtained the money, as the facts 
themselves prove. Lacritus, the defendant, was their adviser 
in all their proceedings. I will take the terms of the agree- 
ment, one by one, and show you that they have done nothing 
in fulfilment of them. 

First it is written, that they borrowed the thirty minas 
from us upon three thousand casks ^ of wine, as if they pos- 
sessed security for another thirty minas, so that the price of 
the wine would amount to a talent in money, including the 
expenses which had to be incurred for the vesseUing and 
stowage of the wine ; ^ and these three thousand casks were 
to be conveyed to Pontus in the twenty-oared ship of which 
Hyblesius was owner. Such, men of the jury, are the 
terms contained in the agreement which you have heard. 
These men however, instead of three thousand casks, put 
less even than five hundred on board the ship ; instead of 
having bought the quantity of wine which they were bound 
to do, they made what use of the money they pleased ; in 
fact, they never meant or intended to ship the three thousand 
casks according to the agreement. In proof of my state- 
ments, take the deposition of the fellow-passengers in the 
ship. 

THE DEPOSITION. 

*' Erasicles deposes, that he was pilot of the ship of which 
Hyblesius was owner, and he knows that Apollodorus carried 
in the ship four hundred and fifty six-gallon casks of Men- 
dfloan wine, and no more ; and that Apollodorus carried no 
other merchandise in the vessel to Pontus." 

1 Six-gallon casks. The icfpdfuop contained 5 gallons 6*08 pints, 
s Pabst : " Mtt den Unkost-en, welclie die Aufbewahrung und Fiil- 
lung des Weines yerursachte." 
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'' Hippias, son of Athenippus, of Halicamafisus, deposes, that 
he sailed on the same voyage in the ship of Hyblesius as super- 
cargo^ of the ship, and he knows that ApoILodorus, the Phaselite, 
carried in the vessel from Mende to Pontus four hundred and 
fifty six'gallon casks of Mendeean wine, and no other cargo.*" 

" In addition to these witnesses, Archades, son of Mneso- 
nidas, of Achamse, Sostratus, son of Philip, of HistiaBa, Phil- 
tiades, son of Ctesias, of Xypete, Dionysius, son of Democra- 
tidas, of ChoUidffi, have given absent ^ testimony." 

With respect to the quantity of the wine which they were 
bound to put on board, such has been their conduct ; and 
they began from this, the very first clause in the agreement, 
to violate and commit a breach of its terms. The next con- 
dition of the agreement is, '' that they pledge these goods 
free from incumbrances, and owing nothing upon them to 
any one ; and that they will not borrow further sums of money 
upon them from any one." This is expressly provided, men 
of the jury. But what have these persons done ? Disregarding 
the terms of the contract, they borrow money from a certain 
young man, under a false pretence that they were not indebted 
to any one ; so that they not only cheated us and borrowed 
money upon our security, unknown to us, but they deceived 
also that young man who lent them the further sum, leading 
him to suppose that the property on which they borrowed his 
money was unencumbered. Such are the tricks of these men, 
and they are all the clever contrivances of Lacritus the de- 
fendant. To prove the truth of my statements, and that they 
obtained another loan contrary to the agreement, he shall read 
you a deposition of the creditor himself who advanced that loan. 
Read the deposition. 

THE DEPOSITION. 

" Aratus of Halicamassus deposes, that he lent to Apol- 
lodorus eleven minas in silver upon the merchandise which 

^ A supercargo is defined to be " a person employed by merchants to 
go a voyage and oversee their cargo, and dispose of it to the best 
advantage." 

s The statement of a witness, who, by reason of absence abroad or 
illness, was unable to attend in court, was taken down in writing, in 
the presence of persons expressly appointed to receive it, and After- 
wards, upon their verifying it by oath, read as evidence in the cause. 
Such deposition was called iKjAaprvpia, See that title in the Archaeolo- 
gical Dictionary. 

▼OL. IV. o 
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he was carrying in the ship of Hyblesius to Pontus, and upon 
the goods purchased there as a return cargo, and he did not 
know that he had borrowed money from Androcles, or he 
should not himself have lent the money to ApoUodorus." 

Such are the knaveries of these men. It is next written iu 
the agreement, men of the jury, that, when they have sold in 
Pontus the goods which they bring there, they shall purchase 
other goods in lieu of them, and ship them as a return cargo, 
and briug such cargo to Athens; and, when they have 
arrived at Athens, they shall within twenty days pay us the 
money in current coin, and that, until they have paid, we 
shall hold the goods under our control, and they shall deliver 
them to us entire, imtil we have received all our money. 
Such are the terms, clearly so expressed in the agreement. 
Here, men of the jury, these pei-sons have mpst signally dis- 
played their outrageous impudence, and their utter disregard 
of the articles contained in the agreement, as if they looked 
upon the agreement as mere trash and nonsense. For they 
neither purchased any other goods in Pontus, nor shipped 
any return cargo to bring to Athens ; and we who had lent 
the money, when these men had returned themselves from 
Pontus, had nothing which we could seize or keep possession 
of as security for our dues ; for these men brought nothing 
whatever into your harbour. We have suffered the most 
unheard-of cruelty, men of the jury. In our own city, with- 
out having done any wrong, without their having recovered 
any judgment against us, we have been robbed of our pro- 
perty by these men who are Phaselites, as if reprisals had 
been given to Phaselites against Athenians. For, when they 
do not choose to pay what they have borrowed, what Dther 
name can one give to such persons than that they commit a 
robbery upon other people? For my part, I have never 
heard of a more brutal act than what these men have done 
to us, even while they acknowledge having received our 
money. Those contracts which are disputed require a judicial 
decision, men of the jury ; but those which are admitted by 
both the contracting parties, and concerning which there are 
subsisting nautical agreements, are considered by all to be 
binding, and it is the duty of parties to abide by what is 
written. That they have performed not a single article of the 
iigree merit, that from the very first beginning they medibited 
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fraud and intended to evade tbeir obligations, is thus clearly 
proved against them both by witnesses and by themselves. 

The most scandalous thing which the defendant Lacritus 
has done I must now tell you; for it was Lacritus who 
managed the whole thing. When they arrived here, they do 
not land in your port, but put into Thieves' Harbour, which 
is without the limits of your commercial port ; and to put 
into Thieves' Harbour is the same as if one was to land at 
iEgina or Megara; for a man may sail away fcom that 
harbour where he likes and at what moment he pleases. 
And the vessel lay at anchor there more than, five-and-twenty 
days, and these men continued to walk about on our ex- 
change, and we went up and talked with them, and we 
requested them to provide for settling with us as soon as 
possible. They promised to do so, and said they were taking 
measures for that very purpose. While we thus addressed 
ourselves to them, we watched to see whether they unladed 
anything from the ship or paid any customs duty. When 
they had been several days in the city, and we found that 
they had not unshipped any goods, and that no duty had 
been paid in their name, we then became more urgent in our 
demand of payment; and at length, as we became very 
troublesome, the defendant Lacritus, the brother of Artemo, 
replied that they were unable to pay, for all their goods were 
lost ; and Lacritus said that he could assign good ground of 
excuse. We, men of the jury, expressed indignation at this 
statement, but it did us no good to be indignant ; for these 
men gave themselves no trouble about it : however, we asked 
them in what manner the goods had been lost. The defen- 
dant Lacritus said, that the vessel had been wrecked in 
coasting from Panticapaeum to Theudosia, and that, the vessel 
being wrecked, the goods of his brothers which were on board 
were lost ; there was on board some salt fish and Coan wine, 
and some other things ; this they said was the return cargo, 
and they intended to bring it to Athens, had it not been lost 
in the vessel. Such was their statement. It is worth your 
while to learn the wickedness and the mendacity of these 
men. They had no contract in reference to the vessel which 
was wrecked,^ but it was another person who had lent from 

* Because their engagement depended not on the safety of the ship, 
but on the safety of the cargo. 

2 [Schiifer 



196 THE ORATIONS OF DEMOSTHENE& 

A^thens upon the freight to Pontus and upon the vessel itsell 
(Antipater was the name of the lender, a Citian^ by birth); 
and the Coan wine was eighty jars of wine that had turned 
sour, and the salt fish carried in the vessel from Panticapseum 
to Theudosia was consigned to a certain &rmer for a supply 
of his farming labourers. Why then do they allege these 
excuses ? It is not right to do so. 

Please to take the depositions ; first that of ApoUonides, 
showing that it was Antipater who lent upon the vessel, and 
that these men had no concern whatever in the shipwreck ; 
then that of Erasicles and that of Hippias, to show that only 
eighty casks of wine were carried in tiie vessel 

THE DEPOSITIONS. 

< 

'^ Apollonides of Halicamassus^ deposes, that he knows 
that Antipater, a Citian by birth, lent money to Hyblesius, 
to Pontus, on the ship of which Hyblesius was the owner, and 
on the freight to Pontus; and that he was partner in the 
ship with Hyblesius, and that his own servants were fellow- 
passengers in the ship, and that, when the ship was lost, his 
servants were present, and they reported it to him, and 
reported also that the ship was lost empty, as it was coasting 
to Theudosia from Panticapaeum." 

" Erasicles deposes, that he sailed with Hyblesius as pilot 
of the ship to Pontus, and, when the ship was coasting to 
Theudosia from PantioapsBum, he knows that the ship was 
empty, and that Apollodorus, the person who is now defen- 
dant in the suit,^ had no wine in the vessel, but that there 

Schafer supposes that only one ship is spoken of, the ship, namely, of 
Hyblesius; which, after being wrecked on its passage to Theudosia, 
was repaired, and brought the Pbaselite merchants home. The word 
dtepddpri in the deposition is a little against his hypothesis. However 
it be, I agree with Penrose, that the tale is told very obscurely. 

^ Citium is a port in Cyprus. 

' If the text here is correct, it would seem to show that Apollodorus 
was joint defendant with Lacritua, though doubtless he did not join 
in the Paragraphe, which it would have been impossible for him 
to maintain. This is the only passage where there is any distinct 
mention of Apollodorus as a party to the suit; for the expressions 
vpds ro{>Tovs, a^ol oZroif &o. (pages 940 — 942) are ambiguous, as it is 
well known that friends and partisans are often thus designated as well 
as parties to the cause. It is difficult to suppose that the words rw 
^vyoifTos rrju BiKrjv can be used in a similar loose way. But I azn 
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were about eighty casks of Coan wine consigned to a certain 
person of Theudosia/* 

" Hippias, son of Athenippus, of Halicamassus, deposes, 
that he sailed with Hyblesius as supercargo of the ship, and, 
when the ship was coasting to Theudosia from Panticapseum, 
Apollodorus put on board one or two vessels of wool, and 
eleven or twelve casks of salt fish, and some goat-skins, two 
or three bundles, and nothing else." 

'^ In addition to these witnesses, Euphiletus, son of Damoti- 
mus, of Aphidna, Hippias, son of Timoxenus, of Thymse- 
tadsB, Sostratus, son of Philip, of Histisea, Archenomides, son 
of Strato, of Thria, Philtiades, son of Ctesicles, of Xypete, 
have given absent testimony." 

Such is the impudence of these men. I beg you, men of 
the jury, to think in your minds, whether you ever knew or 
heard of any people importing wine from Pontus to Athens, 
and especially Goan wine. Surely it's just the reverse : wine 
is carried to Pontus from the places about us, from Pepare- 
thus and Cos and Tliasus and Mende, and from a variety of 
other countries ; and quite different things are imported here 
from Pontus. 

I still pressed them, and asked if any of the effects in 
Pontus were saved. Lacritus the defendant replied, that a 
hundred Cyzicene staters were saved, and that his brother 
had lent the gold in Pontus to a certain ship-owner of 
Phaselis, a fellow-countryman and friend of his own, and was 
not able to recover it, in fact, that this also might be con- 
sidered as lost. These statements were made by Lacritus 
the defendant : but the agreement, men of the jury, says 
something different ; it requires these men to ship a return 
cargo and bring it to Athens; not to lend our property 
without our consent to whom they please in Pontus, but to 
deliver it entire to uis at Athens, tiU we have received back 
the whole sum that we lent. Please to read the agreement 
again. 

[Tlie agreement is read again hy the officer of the court"} 

rather inclined to suspect that instead of adrcv we should read iSeX^oD. 
We know that by the terms of the agreement the plaintiff already 
possessed power to seize the property of Apollodorus ; and there could 
have been no great advantage in bringing an action against hin:g except, 
perhaps, for the purpoRe of holding Mm to bail. 
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Does the agreement, men of the jury, require these men 
to lend our property, and lend it to a man whom we don't 
know and have never -seen, or does it require them to ship a 
return cargo and bring it to Athens, and produce it to us, 
and deliver it to us entire 1 The agreement declares that 
nothing shall have more force than the terms contained in it, 
and that neither law nor decree nor anything else shall be 
-admitted to supersede the agreement ; yet these men^ &om 
the very beginning, never troubled themselves about the 
agreement, but made use of our money as if it had been their 
own j such mischievous sophists are they and dishonest men. 
For my own part, I swear by Jupiter the king and all the 
Gods,^ I never had a grudge and never uttered a reproach 
against any one, men of the jury, because he wished to be a 
sophist and pay money to Isocrates; I should be mad, if 
anything of the sort gave me concern. At the same time I 
don't think that men who have an overweening opinion of 
their own cleverness ought to covet the property of other 
people, or seek to plunder them, relying upon their eloquence ; 
that is the part of a good-for-nothing sophist, who should be 
made to smart for it. Lacritus, the defendant, men of the 
jury, has not come into court relying on the justice of his 
case, but knowing perfectly well what has been done by 
himself and his brothers in the matter of this loan, and, 
considering that he is clever at speaking and can easily pro- 
vide arguments for a bad cause, he imagines he can mislead 
you as he please& This is the talent which he professes, and 
he asks money and collects pupiUf, engaging to instruct them 
in these very things. And he has begun by instructing his 
own brothers in an art, which you, men of the jury, feel to 
be wicked and dishonest — ^the art of borrowing money on the 
exchange upon a maritime adventure, and cheating the credi- 
tors instead of paying them. Can any men be baser than 
either the teacher or the learners of such an art as this 9 
However, since he is so clever, and relies upon his power of 
speaking and upon the thousand drachms which he has given 
to his preceptor, bid him show you either that they never 
obtained the money from us, or that they have paid what 
they borrowed, or that maritime agreements ought not to be 

^ This oath was probably one which the speaker was in the habit of 
nsing, ai Libanius remarks 
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hiiiding, or that people ought to employ the money for some 
other purpose than that for which they obtained it under the 
agreement. Let him convince you of the truth of any of 
these propositions. And if he can so convince you, who are 
sitting in judgment upon commercial contracts, I concede 
that he is preeminently clever. But I am quite sure that he 
will not be able to satisfy or convince you upon any of these 
points. But, apart from these considerations — suppose, by 
heavens, men of the jury, that the reverse had happened, 
and that it was not this man's deceased brother who owed me 
the money, but I who owed the brother a talent, or eighty 
minas, or more or less ; do you think, men of the jury, that 
Lacritus the defendant would use the same language which 
he has now been dinning in our ears,^ or would say that he 
is not heir, and renounce his brother's inheritance, and would 
not exact the debt from me with the utmost severity, as he 
has exacted from other persons what was owing to the 
deceased either in Phaselis or in other places ? And if any 
one of us, being sued by the defendant, had dared to plead a 
special plea suggesting that the action was not maintainable, 
I am sure he would have been indignant and complained 
bitterly to you, and called it scandalous and unlawful usage 
of him, if any one voted that his action, being a mercantile 
one, was not maintainable. Then, Iiacritus, if you consider 
this just for yourself, why should it not be just for me ? Are 
not the same laws enacted for all 1 Have not all the same 
rights in regard to mercantile actions 1 Is there any one so 
odious, so surpassing all mankind in baseness, as to advise 
you to decide that this mercantile action does not he, when 
you are sitting now in judgment upon mercantile causes 1 

What do you require, Lacritus 1 Are you not content that 
we are deprived of the money which we lent you, but would 
you have us also consigned to prison for non-payment of the 
penalty adjudged against us ? ^ Would it not be atrocious 
and cruel and disgraceful to you, men of the jury, if people 
who have lent money on a maritime adventure in your port, 
and who are defrauded of it, should be carried to prison by 
the fraudulent debtors? Is it this, Lacritus, which you 

^ K«f9K4x(nrrai. Pabst: — "die er jetzt mlMbraucliBweiaa fiibrt.** 
Auger : — ^'dont il abuse." 
< The ^ir«/3c\(a. 
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would persuade the juiy to sanction? Where are we to 
obtain justice, men of the jury, for commercial contracts? 
Before what magistrate, or at what time ? Before the Eleven 1 
They bring into court housebreakers and thieves, and other 
male&otors who are charged with capital crimes. Before the 
Archon ? But the Archon is enjoined to take charge of 
heiresses and orphans and parents. Perhaps before the King- 
archon ? But we are not gymnasiarchs, nor are we indicting 
any one for impiety. Or perhaps the Polemarch will bring 
us into court. Yes, for neglect of a patron, or residence with- 
out a patron. There remain the Generals. But they intro- 
duce and bring to trial the cases of the trierarchs; they 
bring no mercantile cause into court. I am a merchant, and 
you are the brother and heir of a merchant, who has obtained 
from me a mercantile loan. Before what tribunal then am I 
to take this action ? Show me, Lacritus ; but show it con- 
formably to law and justice. That you can't do. No man 
^I don't care how clever he is) can say anything just upon a 
case like yours. 

These are not the only wrongs, men of the jury, which 
I have sufifered from the defendant Lacritus. Besides being 
deprived of my money, he would have brought me (as far as 
it lay in his power) into the utmost peril, had not the agree- 
ment with these men done me good service, testifying that I 
lent the money to Poutus and back to Athens. For of 
course you are aware, men of the jury, how severe the law is, 
if any Athenian carry corn to any other place than Athens, 
or lend money to any other port than that of Athens. You 
know what penalties there are for such offences, and how 
heavy and stringent they are. However, read them the law, 
that they may have more certain information. 

THE LAW. 

" It shall not be lawful for any Athenian, or any alien 
residing at Athens, or any person under their control, to lend 
out money on a ship which is not commissioned to bring 
corn to Athens, or anything else which is particularly men- 
tioned.^ And if any one lend out money contrary to this 

* Penrose writes in a note, — 

*' These words are not part of the law itself, but are substituted by 
the orator, for the sake of brevity, for a long list of different sorts of 
merchandise, which were specified in the law. — JieisJce, Schafer says 
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enactment, there shall be a presentment and an account of 
the money laid before the Overseers of the emporinm, in like 
manner as is provided with respect to the ship and the com. 
And such person shall have no right of action for the money, 
which he has lent out to any other place than to Athens, and 
no magistrate shall bring any suit thereupon to trial*' 

The law, men of the jury, is thus severe. Yet these 
rascally fellows, though it is expressly mentioned in the 
agreement that the money's worth shall come back to Athens, 
allowed the money which they borrowed from us at Athens 
to be carried to Chios. For when the shipowner of Phaselis 
wanted to borrow other money in Pontus from a certain 
Chian, and the Chian said he would not lend it, unless he 
received as security all that the shipowner had with him on ^ 
board, and imless the previous lenders gave their, assent, they 
allowed that which belonged to us to be given in pledge to 
the Chian, and put the whole of it at his disposal; tiien they 
sailed away from Pontus with the shipowner of Pha^lis and 
the Chian creditor, and put into Thieves' Harbour, and never 
anchored their vessel in your port. And now, men of the 
jury, money which was lent from Athens to Pontus, and back 
from Pontus to Athens, has been carried to Chios by these 
men. It comes therefore to what I started with in the 
beginning — ^you are injured fully as much as we who ad- 
vanced the money. Only consider, men of the jury. Is it 
not plain that you are injured, when a man endeavours to 
place himself above your laws, and invalidates and annuls 
nautical agreements, and has sent ofif money lent in our port 
to Chios % Is it not plain that such a person injures you as 
well as us ? 

I, men of the jury, address myself to these persons only ; 
for to them I advanced my money. They will have to deal 
with that shipowner of Phaselis, their own countryman, to 
whom they say they lent the money without our consent and 

that this cannot be, for Beiske forg«ts that this was not spoken by the 
party, but read by the clerk. But in this Sch&fer forgets, that what 
the clerk read was not from any authenticated copy, but from extracts 
^rhich had been taken and put into the echinus by the party ; and so, if 
Androcles or Demosthenes had copied the law in this compendious 
form, the clerk would of course read it accordingly." 

Fabst is not satisfied either with Heiske's view or with Sch&fer*8, but 
thinks the passage corrupt. 
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contrary to the agreement ; we know nothing of their trans- 
actions with their countryman ; that is a matter within their 
own knowledge. Such we consider to be a just view of the 
case; and we entreat you, men of the jury, to give redress to 
us who are the injured parties, and to punish people who 
resort to trickery and sophigtry, as these men do. If you 
take this course, your decision will be in accordance with 
your own interests, and you will deprive the swindlers of 
those artifices by which some of them contrive to evade 
nautical contracts. 



THE ORATION FOR PHORMIO. 

THE ABOUMBNT. 

Phormio, on whose behalf the present speech was composed, is (as the 
readers will easily discern) a dififerent person from the defendant in 
the acti6n by Chrysippus. The defendant in the present action was 
at an early period a slave of Pasion the' banker, whose business for a 
long time he managed, and from whom as a reward for his good 
conduct he received his freedom. 

Pasion died leaving a widow, Archippe, and two sons, ApoUodoinis and 
Pasicles, the yoimger of whom was a minor. He left a will, by 
which he directed that Phormio should marry his widow and receive 
with her a certain mairiage portion ; and he appointed him one of 
the guardians of his younger son, Pasicles. The bulk of his property 
was inherited by his two sons; between whom, soon after their 
father's death, a division was made by the guardians of all the inherit- 
ance, except the bank and a shield-manufactory, of which Pasion in 
his lifetime had granted a lease to Phormio, and the rents of which 
he continued to pay to the children until Paeides came of age. At 
that time they came to a settlement ; Phormio was discharged from 
the lease ; and the brothers divided the two properties, ApoUodorus 
taking the shield-manufactory, and Pasicles the bank. Upon the 
death of Archippe, ApoUodorus made certain claims upon Phormio 
for property alleged to be in his possession ; their dispute was referred 
to private arbitrators, under whose advice a compromise was agreed 
to, and ApoUodorus gave to Phormio a release of aU demands. A 
long time after this, and more than eighteen years after Pasion's 
death, ApoUodorus preferred the cLum, which is the subject of the 
present action, against Phormio, for a sum of banking stock, aUeged 
to have been left by Pasion in the bank, and to have been &aadu> 
lently appropriated by Phormio to his own use. Phormio indignantly 
denies the charge, asserting that Pasion possessed no banking stock, 
but, on the contrary, owed eleven talents to the bank when he took 
a lease of it. He contends that the chaige was trumped up by 
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Apullodorus in order to extort money, he having brought hiusel^ 
into difficulties by litigation and extravagance. 

Such is the case for the defence, stated to the jury by the friend who 
speaks on Phormio's behalf. Besides this answer on the merits, he 
pleads two pleas in bar of the action ; first, a release of all demands 
by the plaintiff; secondly, the statute of limitations. 

The result of the trial we learn from the speech against Stephanus, 
(page 1103,) where it is stated, that the speech for the defence made 
such an impression on the jury, that they would not hear a word 
that ApoUodorus had to say, and the verdict passed against him by 
so large a majority, that he had to pay the Epobelia, or a sixth of 
the damages. ' 

This speech, instmetive and important as it is on other accounts, 
acquires an additional interest from the charge, to which it has given 
rise, against the character of the orator; who here attacks and 
bitterly inveighs against the character of a man, whom he had sup- 
ported by his counsel and advocacy for a long series of years, and 
whom he again assisted in the suit against Stephanus, which arose 
out of this very proceeding. For ApoUodorus our orator had 
composed the speeches against Timotheus, Callippus, Nicostratus, 
Polycles; that for the Naval crown, and several others. These 
indeed were in no way connected with the present case ; and, unless 
ApoUodorus was the personal friend of Demosthenes, he could hardly 
be censured for having undertaken the cause of a new cUent who 
was opposed to him. The case of Stephanus however stands on a 
different footing. Stephanus gave evidence for Phormio to estabUsh 
Pasion*s will, which was disputed. ApoUodorus sued him for false 
testimony, and Demosthenes composed in his defence the two extant 
speeches against Stephanos, in which he contends that the wiU which 
I^ormio produced at the trial was a forgery, and gives a totally 
different complexion to the family historv of ApoUodorus, and the 
proceedings therewith connected, from that which is given in the 
present speech. It is by this act that Demosthenes has laid himself 
open to censure. 

We may regard as mere calumny the unsupported assertion of 
^schines, that Demosthenes betrayed his client's secrets to the 
adversary. Plutarch simply observes, that Demosthenes damaged 
his reputation by writing speeches for both sides, which, he says, 
was Uke supplving two adversaries with weapons from the same 
workshop. Reiske, Auger, and many other modem critics have 
expressed similar opinions. The suggestion of Albert Gerhard 
Becker, that the speech for Phormio may have been wrongly 
aecribed to Demosthenes, is opposed to the current of authority. 
Banke conceives, that, as some time must have elapsed between the 
first trial and the proceeding against Stephanus, the orator may in 
the meantime have found reason to change his opinion, and gone 
over to ApoUodorus because he thought the merits of the case were 
on his side. This would hardly justify him according to our English 
notions ; for we hold that it is not the province of the advocate to 
set himself up as a judge between the contending parties, much less 
to desert from one to the other upon any such ground. Pabst 
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adopts a view, to which Thirlwall also inclines; that the double* 
dealing of Demosthenes in relation to Apollodorus and his opponent 
is not to be ascribed to any professional love of gain, but that he 
was tempted to take up the different sides of a question as a rhetori- 
cal exercise, and felt less scruple to do so in the case of persons like 
Apollodorus and Phormio, who were citizens of late creation. It in 
very possible that we are not in possession of the circumstances 
which might tend to justify or excuse the course taken by the orator. 
An English counsel would consider himself at liberty to accept an 
engagement against his former client, even in a case arising out of 
one in which he had been his adyocate, if the client had not thought 
proper to secure his services by retaining him beforehand. It seems 
not imreasonable to apply a similar rule of right to the practice of 
an Athenian speech-writer. Apollodorus, in commencing his action 
against Phormio, may in the first instance have thought it un- 
necessary to employ Demosthenes ; yet afterwards may have repented 
of not having done so. Phormio may in the subsequent proceeding 
have been guilty of similar neglect, and thus given the advantage to 
his opponent. Demosthenes of course knew the weak points of 
Phormio's case, and, being engaged on the other side, did not hesitate 
to expose them. He may, as I have intimated, have been justified 
in doing so by an understood course of practice, or possibly by some 
peculiar circumstances unknown to us. The reader should by all 
means compare the present speech with those against Stephanus. 
The date of this speech is said to have been B.o. 350. 

Phobmio's iuexperience in speaking and utter incapacity you 
see yourselves, men of Athens. It is necessary for us his 
friends to state and czplain to you those particulars, which, 
from having heard him so often relate them, have become 
known to us ; that, when we have rightly informed and put 
you in possession of. the case, you may give a just and con- 
scientious verdict. We have put in the special plea to the 
action, not for the sake of evasion and delay., but in order 
that, if the defendant can show by the facts that he has com- 
mitted no wrong, he may obtain in this court a final acquittal. 
What with other people settles and determines disputes with- 
out a trial by jury, Phormio the defendant has done ; he has 
conferred many benefits on the plaintiff Apollodorus, he has 
honestly paid and delivered up everything belonging to the 
plaintiff which was left under his control, and has since that 
been released from all demands ; yet, as you see, because he 
is not able to endure this man's treatment,^ he has com- 

* i,e. because Phormio cannot submit to the vexatious and eztor- 
tionate demands of Apollodorus. Pabst. "Da dieser sich seine Zadring- 
lichkeiten nicht mehr ge£illen lassen konnte." 
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menced against him this vexatious action for twenty talents. 
I will begin at the beginning, and endeavour to explain to 
you in as short a compass as possible all the transactions 
which the defendant has had with Pasion and Apollodorus. 
From this, I am sure, you will clearly see the vexatious con- 
duct of the plaintiff, and from the same statement you will 
learn that the action is not maintainable. 

First he shall read you the articles of agreement, according 
to which Pasion let the bank and the shield-manufactoiy to 
the defendant. Please to take the articles of the agreement 
and the challenge and these depositions. 

[The Articles of Agreement, the Challenge, the Depositions,'] 

These, men of Athens, are the articles, according to which 
Pasion let the bank and the shield-manufactory to the defen- 
dant, when he had become his own master. You must hear 
and understand, in what way Pasion came to owe the eleven 
talents to the bank. He owed that sum not on account of 
poverty, but on account of his industry in business. For the 
landed property of Pasion was about twenty talents, and, in 
addition to that, he had money of his own lent at interest, 
amounting to more than fifty talents. With these fifty talents 
there were eleven talents firom the deposits of the bank pro- 
fitably invested. When Phormio therefore became lessee of 
the bank business, and received the deposits, seeing that, 
while he did not enjoy the rights of Athenian citizenship, he 
should not be able to get in the monies that Pasion had lent 
on land and lodging-houses, he chose that Pasion himself 
should owe him those sums rather than the other debtors to 
whom he had lent them. And so on this account Pasion was 
set down in the lease as owing eleven talents, as you have 
heard stated in evidence. 

In what way the lease was made, evidence has been ^ven 
to you by the manager of the bank. Pasion became ill after 
thsty and see how he made his will. Take tlie copy of the 
will, and this challenge, and these depositions, made by the 
persons with whom the will is deposited. 

[The Will, the Challenge, the Depositions,^ 

^ See what Apollodorus says as to this mode of proving the will in 
the speech against Stephanus, p. 1104, &c. 
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Pasion died leaving this will ; and Phormio the defendant 
takes his widow according to the terms of the will, and under- 
took the guardianship of his son. As the plaintiff was helping 
himself, and not scrupling to take large smns out of the com- 
mon fund for his own private expenditure, the guardians, cal- 
culating among themselves that, if it should become necessaiy 
to deduct from the common fund an equivalent to what the 
plaintiff had spent and then divide the residue, there would 
be no surplus left, determined on behalf of the infant to 
make a partition of the effects. And they divide the rest of 
the property except what the defendant had taken a lease 
of ; and of the revenue arising therefrom they paid a moiety 
to the plaintiff. Up to this time then how is it possible for 
him to make any complaint in respect of the lease? He 
should have expressed his dissatisfaction at the time, and not 
waited till now. Nor again can he say that he has not 
received the rents which afterwards became due. Had that 
been so, Apollodorus, you and your brother would never have 
released Phormio from all demands, when he gave up the 
lease upon Pasicles coming of age; on the contrary, if he 
had owed you anything, you would have demanded it that 
instant. 

To prove the truth of my statements — to show that the 
plaintiff made partition with his brother while yet a minor, 
and that they discharged Phormio from his liability under 
the lease and from all other demands — ^take this deposition. 

[The Deposition^ 

Immediately after they had discharged the defendant from 
the lease, men of Athens, they divide between them the bank 
and the shield-manufactory, and Apollodorus, having the 
selection, chooses the shield-manufactory in preference to the 
bank. Now, if the plaintiff had any private capital in the 
bank, what could possibly have induced him to prefer 
the other property ? The income was not greater, but less ; 
for the manufactory produced a talent, while the bank yielded 
a hundred minas ; nor was the property more agi*eeable, if 
there was a private fund of his own in the bank. But there 
was no such fund. The plaintiff therefore acted wisely iv 
choosing the shield manufactory ; for that is a property 
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without risk, whereas the bank is a business yielding a pre- 
carious reyenue from other people's money. 

It might in many ways be clearly shown, that this claim 
of the plaintiff's to a sum of banking stock is false and frau* 
dulent. The strongest proof of all, that Phormio received no 
banking stock when he took to the business, is this, I take 
it ; that Pasion has been set down in the lease as debtor to 
the bank, not as having given banking stock to the defendant. 
The second proof is, that the plaintiff does not appear to have 
made any demand at the time of the partition. The third, 
that, when afterwards he let ^ the same establishment to other 
])ersons for the same sum, he will be shown not to have let 
any private fund of his own with it Surely, however, if he 
was deprived by the defendant of a fund which his father 
bequeathed, he ought himself to have provided it from some 
other source, and delivered it to the lessees. 

To prove the truth of these statements — and that he after- 
wards let the bank to Xeno and EuphrsDus and Euphron and 
Callistratus, and that they also had no private banking stock 
delivered to them, but took a lease only of the deposits and 
the profits arising from them — ^please to take the deposition 
proving these matters; and also that he chose the shield- 
manufactory. 

[The Deposition,] 

It has been proved to you in evidence, men of Athens, 
that they granted a lease to these persons also, and did not 
deliver to them any private banking stock, and that they 
gave them a complete dischai^y as if they had received great 
benefits from them, and did not go to law either with them 
or with Phormio at that time. As long indeed as his mother 
lived, who was perfectly acquainted with all these particulars, 
Apollodorus never made any complaint against Phormio the 
defendant ; but after her death he claimed three thousand 
drachms in money, besides two thousand which she had given 
to his children, and a certain tunic and maid-servant, and 
for this false claim he went to law. Even here, as will be 
shown, he made no mention of the demand which he now 

1 " Non potest hoc nisi de Apollodoro intelligi. Qui autem factum 
Bit, ut quod initio soliiis Pasiclis fuerat ejus elocandi jus postea etiam ad 
Apollodonim pertineret, quis hodie pro certo dicat." Scbafer. 
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makea Upon his referring the matter to the father of hia 
wife and the husband of his wife*s sister and Lysinus and 
Andromenes, they persuaded the defendant Phormio to make 
him a present of the three thousand drachms and the addi- 
tional articles, and to make a friend of the plaintiff rather 
than be at enmity with him on such an account : the plaintiff 
then received in the whole five thousand drachms, went to 
the temple of Pallas, and a second time released Phormio 
from all demands. Notwithstanding this, he sues him, as 
you see, again, getting up all kinds of accusations, and raking 
from the whole history of the past charges (this is the worst 
of all) which he never made before. 

To prove the truth of these statements, please to take the 
award that was made in the Acropolis, and the deposition of 
the persons who were present, when Apollodorus upon the 
receipt of this money gave a release of all his claims. 

[Tlie Award. The Depositwn,'\ 

You hear the award, men of the jury, which was given by 
Dinias, whose daughter the plaintiff has married, and Nicias, 
who has married his wife's sister. Notwithstanding that he 
has received this money and given a release from all claims, 
he dares to bring an action for so many talents, just as if 
all these persons were dead, or as if the truth would not be 
disclosed. 

All the dealings and transactions between Phormio and 
Apollodorus you have heard, men of Athens, from the be- 
ginning. I imagine that Apollodorus the plaintiff, having 
nothing to urge in support of his claim, will say what he 
ventured to assert before the arbitrator, that his mother has 
made away with the papers at the defendant's instigation, 
and that, these being lost, he has no means of proving his 
case strictly. As to this statement and the charge which it 
involves, see how plainly he may be convicted of falsehood. 
In the first place, men of Athens, who would have made a 
pairtition of his patrimony, without having documents to 
ascertain the amount of the property left % No man surely. 
Well ; it is eighteen years, Apollodorus, since you made the 
partition, and you cannot show that you ever complained 
about the papers being lost. In the next place, when Pasidea 
had come to roan's estate ana was receiving from his guar- 
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dians their trust account, what man, if he scrupled with hia 
own mouth to accuse his mother of having destroyed papers, 
would not have disclosed the thing to his brother, so tnat by 
his assistance it might have been brought to light 1 ^ Thirdly, 
from what papers did you get the materials for the actions 
that you brought ? You must know that the plaintiff has 
brought actions against many of our citizens, and recovered 
large sums of money, inserting in his plaints — " Such a party 
has injured me by not paying me the money, which he owed 
to my father at his death, as appears by my father's papers." 
But, if the papers had been made away with, from what 
paper did you commence your actions ? 

In proof of these statements of mine, you have heard the 
partition which he made, and the evidence which proves it. 
He shall now read you the depositions verifying the plaints. 
Please to take the depositions. 

[The Depositions.^ 

You see, in these plaints he has confessed having received 
his father's papers ; for of course he would not say that he 
made false charges or sued those parties for what they did 
not owe. 

Many strong proofe are there, men of Athens, that Phormio 
the defendant is not liable ; but I think this is the strongest 
of all, that Pasicles, though he is the brother of the plaintiff 
4.pollodorus, has commenced no action, and makes none of 
ne complaints which this man does. Surely it is not likely 
that he would have forborne to injure one who was left a 
minor by his father, and of whose property he had the con- 
trol as testamentary guardian, and yet would have done an 
injury to you, who at your fether's death were a man of four- 
and-twenty, and who, if any wrong had been done you, would 
speedily and without difficulty have obtained justice. That 
is a thing impossible. 

To prove the truth of these statements, and that Pasicles 
makes no complaint, please to take the deposition which 
proves it. 

1 rwSr^—ro^ou. ''Bedeunt ad Pasiclem." — ^Reiske. "Immo ad 
Apollodonim/' — Schafer. 

I agree with Reiske. The suggestion is, that ApoUodorus would 
have got Pasicles to investigate the matter when hia guardians wero 
passing their account. 

VOL. IV. F 
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[The Deposition.] 

There are points which you have now to consider in rela- 
tion to my plea in bar of the action ; please to recall these 
to your minds from what has already been stated. We, men 
of Athens — there having been a statement of accounts and a 
discharge from the lease of the bank and the shield-manufac- 
tory — there having also been an award, and again a release 
of all demands — as the laws do not allow people to bring 
actions for demands which they have once released, and as 
the plaintiff was making a vexatious claim and suing contrary 
to the laws — we, under these circumstances, put in a special 
plea in bar of his action. Now then, that you may under- 
stand the point on which you have to pronounce your verdict, 
he shall read you this statute and the depositions, one after 
the other, of the persons who were present when Apollodorus 
discharged Phormio from the lease and from all other claims, 
t'lease to take these depositions and the law. 

[The Depositions. The Law.] 

You hear the law, men of Athens, mentioning, among 
other matters for which there shall be no right of action, 
those of which a man has given a release or discharge. And 
with reason. For if it is just, that people shall not bring 
fresh actions for causes which have once been tried, it is far 
juster that there shall be no action for claims which have 
been released. For a man who has lost his cause by your 
verdict may possibly say that you were deceived ; but when a 
man has plainly decided against himself, and given a release 
and discharge, what complaint can he prefer against himself 
to entitle him to sue over again for the same matter ] None 
surely. Therefore the framer of the statute, among the cases 
in which there is to be no right of action, first mentions those, 
in which a man has given a release or discharge : both of 
which have been given by this man, for he has released and 
discharged the defendant. That my statement is true, meu 
of Athens, has already been proved to you in evidence. 

Now please to take the statute of limitations. 

[The Law.] 

The law, men of Athens, has thus clearly prescribed the 
time. Yet the plaintiff Apollodorus, after a lapse of morr* 
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than twenty years, calls upon you to pay more respect to hia 
calumnious charges than to the laws, according to which you 
are sworn to give judgment. You are bound to pay regard 
to all the laws, but especially to this, men of Athens. For, 
as it seems to me, Solon framed it for no other purpose but 
to prevent your being harassed with false claims. He con- 
sidered that five years was a sufficient time for injured parties 
to recover what was due to them ; and he thought that 
length of time would be the plainest proof against those who 
came with false stories. And knowing also, that it was im- 
possible for the contracting parties and their witnesses to live 
for ever, he put the law in their place, that it might be a 
witness of truth in favour of the destitute. 

I wonder, men of the jury, what arguments Apollodorus, 
the plaintiff, can possibly urge in reply to these. He can 
hardly suppose that you, without finding him to have sustained 
any pecuniary injury, will be indignant at Phormio's having 
married his mother. For he is not ignorant of this — ^it is no 
secret to him or to a good many of you — ^that Socrates the 
banker, having got his freedom from his masters, did what 
the plaintifi^s father did, gave his wife to Satyrus, who formerly 
belonged to him. Socles, another banker, gave his wife to 
Timodemus, who is yet alive and in being, and formerly be- 
longed to him. And it is not here only, men of Athens, that 
people in this line of business so act ; but in iEgina Stry- 
modorus gave his wife to Hermseus, his own slave, and again, 
upon her death, he gave him his daughter. And many 
such examples could be quoted, and no wonder. For, 
although to you, men of Athens, who are citizens by birth, it 
would be disgraceful to prefer wealth, however great, tp 
honourable descent, yet those persons who have obtained 
citizenship as a gift either from you or from others, and who 
owed that honour originally to their good fortune, to their 
having prospered in business and made more money than 
their neighbours, are obliged to preserve these advantages. 
Therefore it was that your father Pasion did what he has 
done : he was not the first nor the only person that ever did 
such a thing : he did it uot to disgrace himself or you his 
sons ; but seeing that the only way to keep up his business 
.was to attach this man to you by a binding connexion, for 
that reason he gave his own wife, your mother, to him in 

p2 
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marriage. If you examine his conduct then by the standard 
of utility, you will find that he has determined wisely : but 
if you spurn Phormio as a father-in-law from family pride, 
see if it is not ridiculous in you to allege such a ground. 
For, if you were asked, what sort of a person you consider 
your father to have been, I am sure you would say, he was a 
good man. Now, which do you think more resembles Pasion 
in character and mode of life — ^yourself or Phormio ? I am 
sure you think Phormio does. Then do you spurn a man who 
more resembles your fisither than you yourself do, because he 
has married your mother 1 That the thing took place by your 
father's desire and direction, not only appears from the will, 
■(observe this, men of Athens,) — but you yourself are witness 
to the fact. For when you claimed to take your share of 
your mother's inheritance, she having left children by the 
defendant Phormio, you then confessed that she had been 
regularly affianced by your father and married according to 
the laws. For if the defendant took her, and made her his 
wife wrongfully, without any one giving her in marriage, his 
children would not have been heirs, and those not heirs could 
have had no share in the property. In proof of these state- 
ments it has been shown in evidence, that he received a 
fourth share and gave a release of all demands. 

Having nothing to say for himself on any single point, 
men of Athens, he ventured to make before the arbitrator 
the most impudent assertions, of which it is best to warn you — 
fii*st, that there never was any will at all, but that it was alto- 
gether a fiction and a forgery — secondly, that in previous 
years he forbore to dispute it or go to law, because Phormio 
was willing to pay and promised to pay him a large rent ; 
*' but now," says he, ** I go to law, because Phormio does not 
perform his promise.*' That both these assertions, if he 
makes them, will be false, both inconsistent with bis own 
conduct, I am about to show you ; pray, attend. When he 
denies the will, ask him how it came that he got the lodging- 
house under the will by right of primogeniture. He will 
hardly maintain, that those parts of the will are valid, by 
which his father gave him a benefit, and that the other parts 
are invalid. When he says that he was seduced by the 
defendant's promises, remember that we have brought aa 
witnesses before you the persons, who, long after the defend 
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ant's retirement, took a lease under Apollodorus and bia 
brother of the bank and the shield-manu&ctory. At the 
time when he granted the lease to those men, he ought 
at once to have made his charge against the defendant, it 
there was any justice in the demands, of which he then gave 
a release and for which he now sues. 

To prove the truth of these statements — ^that he took the 
lodging-house by right of primogeniture according to the 
will — and that he not only thought it right to make no com- 
plaint against the defendant, but expressed approbation of 
Lis conduct — take the deposition. 

[The BepodtionJ] 

That you may know, men of Athens, what large sums of 
money He has received from the rents and from the debts, 
although he will presently bewail his destitution and utter 
ruin ; let me mention a few things to you. The plaintiff has 
collected out of the debts twenty talents altogether, from the 
papers which his father left, and of this amount he has kept 
more than half to himself; for in many cases he cheats his 
brother out of his share. From the leases, for eight years 
during which Phormio had the bank, he has received eighty 
minas a year, the moiety of the whole rent ; that makes ten 
talents forty minas ; and for ten years after that, for which 
they leased to Xeno and EuphrsBus and Euphron and Callis- 
tratus, a talent a year. Besides this, he has had the income 
for about twenty years of the property originally divided, 
which he managed himself, more than thirty minas. If you 
put all these sums together, what he got by the division, 
what he collected, what he has received as rent, he will ap- 
pear to have received more than forty talents, besides what 
Phormio has made him a present of, and the maternal in- 
heritance, and what he has had from the bank and does not 
return, four talents and a half and six hundred drachms. 

Oh, but I suppose the state has had these monies, and you 
are cruelly treated because of your large expenditure on the 
public services. Nay. What you gave to the public out of 
your property before it was divided, you and your brother 
expended in common ; and what you gave afterwards amounts 
not to the income, I won't say of two talents, but of twenty 
minas. Do not then accuse the state ; do not say that the 
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state has received the property which you have wickedly and 
shamefully wasted. 

That you may see, men of Athens, both the amount of 
property which he has received, and the public charges which 
he has defrayed, he shall read you the particulars. Please to 
take this schedule and this cballeDge and these depositions : 

[The Schedule. The Challenge. The Depositions,'] 

He has received all these monies; he has many talents' 
worth of debts, some of which he gets paid voluntarily, some 
he recovers by action ; all of which were owing to Pasion, 
(besides the rent of th*e bank and the other property which 
he left,) and which Apollodorus and his brother have now 
received : he has spent only what you have heard, (being 
an inconsiderable portion of the income — I needn't say the 
capital,) upon the public services ; and yet he will play the 
braggart, and talk of trierarchal and choragic expenses. That 
his assertions will be untrue, I have already shown ; yet, 
even were they all true, I think it is more honourable and 
just that the plaintiff should defray public charges out of his 
own means, than that you should give the defendant's pro- 
perty to the plaintiff, and, while you yourselves get but a 
small share of the whole, should see the defendant in extreme 
indigence, and the plaintiff behaving himself with arrogance 
and spending his money in the accustomed manner. 

With respect to Phormio's affluence, Apollodorus, and his 
liaving got it from your father's estate, and the questions 
which you said you would put, how Phormio has acquired his 
property — ^you of all men, Apollodorus, are the least entitled 
to talk in this way. For Pasion your father did not acquire 
his property, any more than Phormio did, by good luck ^ or 
by inheritance from his father; but while he was with his 
masters, Antisthenes and Archestratus, the bankers, he gave 
proof that he was honest and just in his dealings, and won 
their confidence. In the commercial world and the money 
market it is thought a wonderful thing, when the same 
person shows himself to be both honest and diligent.^ Pasion 

1 Schafer— "forfcuitu." Pabst— " durch Erwerb." 

* Pabst — " £s ist aber an einem Handelsplatze und bei Leuten, welche 
Gkldgeschiifte treibeu, etwas ganz ausserordentUch Wichtiges, wenn 
Einer sich thatig und betriebaam und zugleich brav und redlich zeigt.* 
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aid not derive this quality from his masters, for he was 
honest by nature : no more did Phormio derive it from your 
father; for, had it been in your father's power, he would 
have made you honest in preference to Phormio. If you are 
ignorant of this, that trustworthiness is the best capital for 
money-getting, you must be ignorant of everything. And 
besides this, Phormio has in many ways been useful as well 
to your fiither as to you, and to your afl&iirs generally. But 
indeed such is your covetousness, such your disposition, that 
no language could come up to it.^ I am astonished you don't 
reflect, that Archestratus, to whom your father formerly 
belonged, has a son here, Antimachus, in a condition unbe- 
fitting his rank ; who does not go to law with you and say 
he is cruelly treated, because you wear a mantle, and have 
redeemed one mistress and given another in marriage, and 
do these things notwithstanding that you have a wife, and 
take three footboys about with you, and live so indecently 
that even people meeting you in the streets perceive it, while 
he himself is in a state of wretched destitution. Nor is 
Phormio's position unknown to him. If you think you have 
a claim to Phormio's property on this account, because he 
once belonged to your father, Antimachus has a greater claim 
than you ; for your father also belonged to that house, so 
that both you and Phormio belong to Antimachus according 
to your argument. But you are so lost to proper feeling, 
that, what you ought to detest any one for saying, you 
yourself compel people to say of you, and, while you disgrace 
yourself and your deceased parents, you treat the state with 
contumely, and, instead of cherishing and making much of 
the good fortune, which your father and afterwards the 
defendant Phormio obtained by the kindness of these men, 
80 that it might have reflected the utmost credit both upon 
the givers and you the receivers, you bring it into public 
view, you point your finger at it, you call it in question, and 
all but reproach the Athenians for naturalising such a person 
as yourself. Nay, at such a pitch of madness are you 
arrived — (for what else can one call it 1) — ^you don't perceive, 
that at this very moment we, who insist that, as Phormio 
has received his freedom, the fact of his having once belonged 
to your father should not be remembered to his disadvantage, 
^ Pabst — " wer konnte geniigend schildem ? " 
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are speaking on your behalf; while you, who insist that he 
should never be on a footing of equality with you, are speak- 
ing against yourself : for the same law of justice, which you 
lay down for yourself against the defendant, will be advanced 
against you by those whose slave your fether was originally. 

To prove that Pasion also was a slave, and afterwards 
obtained his freedom in the same manner as the defendant 
did from your house — please to take these depositions, showing 
that Pasion belonged to Archestratus : 

l^The Depodtions.] 

The man then who originally upheld the business, who 
made himself in various ways useful to the plaintiff's feither, 
who has conferred on the plaintiff himself all the benefits 
which you have heard, he thinks proper, by means of a 
judgment with such heavy damages, to cast out unjustly 
from house and home. It is this only that you will be able to 
accomplish, Apollodorus. For, if you look closely at the 
nature of the property, you will see to whom it belongs,^ in 
case the jury should be misled ; which heaven forbid I Do 
you see Archilochus, the son of Charidemus ? he once owned 
some land ; and now it has many owners -, for, when he pur- 
chased it, he was indebted to a great number of persons. 
You know also Sosinomus and Timodemus and the other 
bankere, who, when they were obliged to settle with their 
creditors, gave up their whole propei-ty. You however don't 
choose to take anything into consideration, not even the 
prudential measures taken by your father, a better and a 
wiser man in all things than yourself He — by Jupiter and 
the Gods ! — regarded the defendant as so much more valuable 
than you, both to yourself and to him and to your affairs, 
that, although you had come to man*s estate, he left the 
defendant, and not you, to be the manager of his leases, and 
gave him his wife in marriage, and honoured him in his life- 
time. Justly, men of Athens. For other bankers, not paying 
rents, but trafficking on their own account, have all come to 
ruin ; while the defendant, paying you a rent of two talents 
and forty minas, maintained the bank. For this Pasion was 
thankful to him, but you make no account of it; you, in 

1 I.e. to the creditors of the bank, who will soon come upon it, if 
heavy damages are awarded against Phormio. 
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defiance of the will and the imprecations pronounced therein 
by your father, harass, persecute, and calumniate him. My 
good sir — if one can thus address you — will you not be quiet 
— will you not understand that to be honest is a more pro- 
fitable thing than a heap of gold ? Your own is a case in 
point, if you tell the truth ; for, after receiving all this money, 
you have lost it all, as you say : but, if you had been a sober- 
minded man, you would not have spent it. 

By Jupiter and the Gods ! Looking at the matter in every 

point of view, I can see no reason why you should prevail 

upon the jury to give a verdict against Phormio. Is this 

the ground — that your charge comes soon after the offence 1 

No ; you are accusing him years and years after. Or because 

during the interval you were not a litigious person 1 Why, 

who does not know how incessantly you have been engaged 

in litigation, not only prosecuting private suits of no less im- 

portAnce than the present, but trumping up public charges 

and bringing people to trial? Did you not accuse Timo- 

machus ? Did you not accuse Callippus who is now in Sicily? 

Again, did you not accuse Menon — Autocles — ^Timotheus — 

and many others 1 But is it credible that such a person as 

you, ApoUodoinis, would demand satisfaction for public 

wrongs, a portion of which only pertained to yourself, sooner 

than for the private wrongs of which you now complain, 

especially when they were so serious as you now pretend ? 

How came it that you accused those men and let Phormio 

alone ? You were not wronged, I presume ; and your present 

claim is false and vexatioua I consider then, men of Athens, 

that it will be eminently to the purpose to produce witnesses 

to these facts ; for what can one expect now from a person 

who is always making groundless charges 1 And in truth, 

men of Athens, I think that whatever serves for an index 

of Phormio's character, and a proof of his rectitude and 

humanity, is a relevant matter to bring before you. For a 

man who is dishonest on all occasions might possibly have 

wronged the plaintiff, among others; but a man who has 

never wronged any one — ^who, on the contrary, has rendered 

services spontaneously to many — how is it likely that he 

should have wronged the plaintiff alone of all mankind 1 

When you have heard these depositions, you will know the 

charaoter of each. 
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[The Depositions.'] 
Now for those to prove the baseness of Apollodorua. 

[The Depositions.'] 
Consider if this man is like the other. Bead. 

[The Depositions,'] 

Now read the account of the public services which tli6 
defendant has done to the state. 

[The Depostttons.] 

Phormio, men of Athens, who has rendered such signal 
services to the state and to many of her citizens, who has 
never done harm to any one either publicly or privately, and 
is guilty of no offence to ApoUodorus the plaintiff, begs and 
beseeches and implores you to save him, and we his friends 
join in the same petition to you. Another thing too you 
must hear. It has been read to you, itien of Athens, that 
he has acquired such a heap of money as neither he nor any 
one else possesses. Yet Phormio has credit with those that 
know him for this and for a greater amount, and by means 
of such credit he benefits both himself and you. Do not 
give this away from him ; do not suffer this odious man to 
destroy it ; do not establish a disgraceful precedent, that the 
property of men in business, who live respectable lives, may 
be obtained from you by miscreants and pettifoggers : indeed 
it is much more useful to you while it remains in the de- 
fendant's possession ; for you see yourselves and you hear 
from the witnesses, how he behaves to those who need his 
assistance. And he has not done any of these acts for the 
sake of pecuniary advantage, but all out of humanity and 
goodness of heart. It is not right, men of Athens, that you 
should abandon such a man to the mercy of the plaiutiffl 
You must not pity him at a time when it will be of no ad- 
vantage to him, but now, when you have it in your power to 
save him ; for I see no fitter opportunity than this to lend 
him assistance. The mass of what ApoUodorus will say yoa 
should regard as mere talk and calumny ; but bid him show 
you, either that his father did not make this will, or that 
there is another lease than the one which we produce, or that 
he did not after stating an account release Phormio from, all 
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the claims which his father-in-law decided with the plaintiffs 
own concurrence, or that the laws allow people to bring 
actions for matters which have been so settled — bid him 
show something of the kind, at all events. I^ for lack of 
argument, he resorts to calumny and foul language and 
abuse, do not attend to him ; do not let his clamour and 
impudence deceive you ; but keep in mind and remember all 
that you have heard from us. If you act in this manner, 
you will at the same time satisfy your own consciences and 
preserve the defendant, as justice requires, and as, by Jupiter 
and all the Gods, he deserves. 

Take and read them the law and these depositions. 

[The Law, The Bepodtiona,'] 

I see no reason for detaining you any longer ; as nothing 
that I have said has escaped you, I believe. Pour out the 
water. 



THE ORATION AGAINST PANT^NETUS. 

THE ABOUMEirr. 

The present speech was delivered in a mining cause, and, in order to 
understand it fully, the reader mubt know something about the 
Athenian law relating to mining property. 

The silver mines of Laurium, which in ancient times contributed so 
greatly to the prosperity of the Athenian republic, comprised a hilly 
district not far from the promontory of Sunium, and strotching from 
coast to coast in a line of about sixty stadia, from Anaphlystus in the 
south-west to Thoricus or the north-east sea. The district was popu- 
lous, including the village of Laurium and several others, inhabited 
chiefly by mining labourers. Mining is said to have been carried on 
from an early period, though the scarcity of silver in Solon's age 
proves that no good system of working had then been adopted. In 
the time of Themistocles the mines had become very productive, and 
the Athenians, xmder the advice of that statesman, applied the revenues 
obtained from them (amounting annually to thirty or forty talents), 
to the fitting out of a large fleet for the JSginetan war. In the age 
of Socrates, though a greater number of labourers was employed by 
the mine-owners, the public revenue, and therefore the quantity of 
silver obtained from the mines, had diminished. In the age of 
Demosthenes the profits had considerably fallen off; and before that 
of Strabo (who wrote in the first century of the Christian era) the 
mines had been almost entirely exhausted. 

The mines were worked either by shafts or adits, and sometimes by 
the removal of large masses, pillars being left for the support of the 
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OTerlying rock. The removal of the ore appears to have been efFected 
partly by men and partly by machines. The stamping at the foundries, 
to facilitate its separation from the useless mass, was commonly per- 
formed with the pestle and mortar. With respect to the processes of 
smelting or fusion in the Attic foundries, we have little direct infor- 
mation from ancient authors; the treatises of Theophrastus and 
others upon this subject having been lost. It is the opinion of 
Boeckh, from whose Dissertation on the silver-mines of Laurium we 
derive most of our information, that the smelting processes used by 
the Athenians were pretty much the same as those employed in 
other ancient mines. A few extracts from Boeckh, relating to these 
matters, wiU be found among the notes to this oration. What the 
reader however is more immediately concerned with is, to imder- 
stand the tenure of mining property at Athens, and the laws and 
regulations regarding it. To these I proceed to draw his attention. 

The mines were the property of the Athenian state ; which however 
did not work them at the public cost and risk, but granted them out 
on perpetual leases to various private speculatora, in consideration of 
a premium, and a reserved rent of a twenty-fourth part of the gross 
produce, which was paid iu bullion. A certain share or district was 
assigned to each tenant, or company of tenants, the boundaries being 
described as accurately as possible iu the conveyance. Upon payment 
of the premium or purchase-money, the tenant was regarded as virtual 
owner, subject to the payment of his rent ; and his title was trans- 
missible by descent or purchase. No alien however was capable of 
holding property in the mines. Whoever wished to open a new mine 
and obtain a grant of it, applied to the Poletse, who superintended the 
sales of all public property. It is likely enough, as Boeckh thinks, 
that the immediate payment of the premium was not always insisted 
upon, but that the applicant for a mine was sometimes allowed to 
dig in an unopened part of the mountain, to ascertain whether a 
profitable ore was likely to be found, before he took his lease, or 
before he paid his purchase-money. The premiums wei-e paid 
directly into the state treasury; the rents were paid to a farmer- 
generaU 

The number of mine proprietors was very considerable in the flourish- 
ing times. The shares, into which the mine district was divided, 
were unequal in extent and value, but not greatly unequal; the 
ordinary price of one is said to have been a talent. SomifetimeB a 
mine was worked by two or more persons in partnership ; and some- 
times a company was formed for opening new works, who afterwards, 
if they were fortunate enough to find plenty of ore, divided the space 
into difl^erent compartments, which they worked independently, each 
taking a separate share. Thus they ran the risk in common until 
such time only as they found a remunerative vein of metal. Such a 
plan was first suggested by Xenophon in his treatise on the Bevenue, 
and it appears to have been acted upon. 

The labour of mining, like most other productive labour among the 
Athenians, was performed by slaves, either belonging to ttie pro- 
prietors, or (which was less usual) hired for the purpose. Mining 
slaves were of inferior quality, and tht»ir labour was iherefore cheaplj 
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procured ; but it is manifest that the employment of such persons 
was unfavourable to great success or improvement in minin^i: art. 
NiciaS; the celebrated general, who was a large mine owner, employed 
a thousand slaves ; Hipponlcus, six hundred ; and they are said to 
have let their mines and slaves to contractors, Nicias receiving a 
mina and two-thirds per day. 

The mines being a regular source of income to the state, though the 
amount was continually fluctuating, depending on the greater or less 
number of mines that were taken, upon the quality of the ores, ani 
the greater or less activity and success with which they were worked ; 
it was important for the Athenians to make careful regulations to 
preserve the property, and render it as productive as possible. 
Special laws were passed relating to them, as well to protect xhe 
republic against frauds, as to encourage mining speculations among 
respectable capitalists, and to secure the tenants in the peaceful 
occupation of their allotments. 

The clandestine opening of a mine, without the permission of the 
Poletse, and without the name of the paiHy opening being entered in 
the public register, subjected him to criminal proceedings: this 
being regarded as a political offence, the charge was brought by 
Prohole before the popular assembly, to obtain its sanction for the 
prosecution. If the purchase-money of a mine was not paid into the 
treasury by the appointed time, the tenant became liable to pay the 
double amount, and to the other penal consequences which fell upon 
state-debtors. K he failed to pay his rent, the farmer-general wrh 
empowered to proceed against him; but the extreme penalty in this 
case was the foifeiture of his mine to the state, unless the default 
was attended with aggravating circumstances. For other public 
offences relating to the mines a Phasia might be preferred, upon 
which the punishment was discretionary with the court. 

For private mining causes the law provided a special method of trial, 
in the same manner as it did for mercantile causes, appointing them 
to be tried within a month before the Thesmothetae. This had been 
one of the suggestions made by Xenophon in the treatise already 
referred to. Demosthenes in this oration mentions four cases to 
-which the privilege extended : 1. Ejectment of a mine-owner from 
liis occupation : 2. Incendiarism : 3. An attack with arms : 4. Cutting 
into another owner's boundaries. I am disposed to think, as Meier 
seems to have thought, that Demosthenes ha!s not exhausted all the 
cases comprised in the law which he cites to the jury; but that 
either the law itself put these by way of example only, and contained 
also a geneii^ clause including other offences ejusdem generis; or 
that the orator only cited an extract, which was sufficient for his 
own purpose. The intention of the law must have been, to provide 
a speedy remedy for all injuries which prevented the beneficial work- 
ing of the mines, which concerned the public as well as the party 
wronged. Such would be not merely the burning of a mine, or of its 
chambering and supports, but any other act of destruction or mischief 
— such would be not only the absolute ejectment of a tenant, but 
any obstruction or intei^erence continued for a length of time; 
ag^ain, any injuiy to a neighbouring proprietor^ whether by armed 
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invasion, or perforation into his boundaries, or any other unlawful 
encroachment upon his works or his rights — and again, acts of negli- 
gence ; as where a man, by neglecting to maintain his own supports, 
rendei-ed those of his neighbours unsafe, or improperly drained or 
diverted water into an adjacent district — and a multitude of wrongful 
acts may be conceived, to which the objects of the Athenian law 
would equally apply. It is probable however that those only were 
mining causes within the scope of the law, where the dispute 
du-ectly concerned a mine and was between mining people, or parties 
interested in mining property; for example, between neighbouring 
owners, or claimants for possession, or partners, or (it may be) 
persons standing in the relation of vendor and purchaser, or mort- 
gagor and mortgagee. For example ; if a stranger had destroyed the 
supports of a mine, this would not give rise to a mining cause; 
otherwise, if an adjoining owner had done so. Again, if the mort- 
gagee of a mine sued for his money, it would not be a mining cause 
merely because the mortgage of the mine was an incidental topic; 
but, if the mortgagee had illegally taken possession of the security, 
he might be sued before the mining tribunal. The reader may turn 
to what I have said with respect to the analogous case of a mercantile 
cau^e {aiUej page 150). Questions of this kind, with such scanty 
materials for solution, are necessarily attended ^dth much uncer- 
tainty ; and I am the more diffident in the opinion which I venture 
to express, because it does not quite accord with that of Boeckh. 
That the question here discussed was a doubtful one, may perhaps 
be inferred from this very oration, where the defendant by his plea 
raises the point of law, whether his adversary was entitled to sue 
him in the mining court. And now we come to consider the imme- 
diate subject of the speech. 

Pantaenetus, the plaintiff in the cause, purchased from one Telemachus 
a mine in the district of Maronea for ninety minas. It seems to have 
been a mine but lately opened, or perhaps transferred by Telemachus 
before it was opened ; for the purchase-money had not been paid to 
the state. About the same time, and most likely for the purpose of 
this speculation, Pantsenetus borrowed a hundred and five minas, 
that is to say, a talent from Mnesicles, and foi-ty-five minas from 
Phileas and Pleistor. To secure Mnesicles, Telemachus conveyed to 
him, in his own name, the mine in question, together with thirty 
slaves. Pantaenetus afterwards, having occasion to pay off these 
creditors, borrows a hundred and five minas from Euergus and Nico- 
bulus, the latter of whom is the defendant in the present action. Of 
this sum a talent was advanced by Euergus, and forty^five minas by 
Nicobulus. The mine and slaves are then transferred to them by 
Mnesicles, by direction of Pantaenetus ; and they, being thus consti- 
tuted the proprietors, grant a lease of the mine and slaves to Pantte- 
netuB, reserving to themselves as rent the iuterest of the hundred 
and five minas, i. e. a hundred and five drachms a month, or twelve 
per cent, per annum. There was a c^use in the lease giving to Pan- 
tflsnetus a power of redemption within a certain time. 

Hie reader will not fail to see, that this transaction, which was ostensibly 
a purchase, was really a loan of money, t^ecured by the conveyance of 
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the mine aud slayes. Boeckh thinks that this fiction was resorted to, 
oecaase the mortgagee of a mine was not permitted, on default of 
payment, to take possession of his secmity, until he had obtained 
the judgment of a court of law: Considering the interest which the 
state had in the mines, it is not improbable that the title of a mcurt- 
gagee might be thus far defective. Perhaps however Boeckh takes 
it too easily for granted, that the contrivance, which was in this case 
resorted to, of a sale accompanied with a lease and power of redemp- 
tion, would enable the parties to evade the legal difficulty. Whether 
the Athenian law allowed such a fiction to prevail, may possibly have 
been one of the questions to which this affair gave rise. It is true 
that Nicobulus gives no hint in his speech, that there was any doubt 
as to the extent of his rights as purchaser ; but it would hardly have 
suited his purpose to do so; and this being the opening speech in the 
cause, he perhaps waited nntil the question was raised by his adversary, 
and reserved hia argument upon it for the reply. 

Immediately after the conclusion of this transaction Nicobulus went 
abroad. During his absence, Pantsenetus having failed to pay the 
interest of the borrowed money, Euergus proceeded to exercise his 
rights under the deed of sale. It appears — at least we may infer so 
much from the plaint in this case — that he entered upon and took 
possession of the mine and works, that he carried on the works for 
some time on his own account, obtained some ore, and appropriated 
it to his own use; and in particular, that he seized some silver which 
one of the labourers was bringing to Panteenetus for the express 
purpose of being paid into the state-treasiuy, and thereby caused 
Pantsenetus to be a defaulter in his debt to the state, and have to 
pay double the amount. For these acts Pantsenetus afterwards 
brought an action against Euergus, and got a verdict with two 
talents damsges. What were the grounds of this verdict — ^whether 
it was that Euergus had no right of entry under the deed, or whether 
he had exercised his right in an illegal aud oppressive manner; 
whether (as Nicobulus asserts) a prejudice was created against him 
by the introduction of irrelevant charges, or whether there were any 
other special circumstances in the ca^e — we cannot detei-mine. 

Euergus was still in possession of the works, when Nicobulus returned 
to Athens. Nicobulus, seeing the position of things, and finding also 
that there were other creditors of Pantsenetus who protended to 
haTe claims upon the mine, was desirous to get out of the afiair and 
have his money back as soon as possible. After some negotiation, it 
was arranged, that he and Euergus, upon receiiving their hundred 
and five minas, should transfer the mine and slaves to the nominees 
of Punteenetus, giving a conveyance and warranty of title in their 
own names. Nicobulus stiptdated for himself, that Pantsenetus 
should give him a release of all demands. This agreement was 
carried out. Pantsenetus afterwards brought his action against 
Euergus, who appears not to have taken the precaution of obtaining 
a release. His success in that proceeding encouraged him (as the de* 
fendant says) to commence the present action ; the main ground of 
which seems to have been, that Euergus had employed a slave of 
Nicobulus to do the illegal acts complaiued of, and therefore it was 
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to be inferred that Nicobulus acted in combination with him. Divoni 
extracts from the plaint are quoted in the course of the speech; 
from which we see liiat the plaint (or rather the first part of it) ran 
as follows : 

" Nicobulus has done me damage — ^in that he laid a plot to injure me 
and my property, and ordered Antigenes his servant to take away 
from my servant the silver, which he was bringing for a payment to 
the state in respect of the mine, which I purchased for ninety minas, 
and he caused me to be registered as a state-debtor for double the 
amount — ^and in that, after I had incurred the penalty to the state, 
he placed Antigenes his servant in my pit near Thi-asyllus, and put 
him in possession of my works, although I forbade him to do so— 
and in that he persuaded my servants to sit in the foundry to my 
prejudice — and in that he refined the silver-earth, which my servants 
had obtained from the works, and he retains in his possession the 
silver from that silver-earth — and in that he sold my pit and servants 
contrary to the agreement which he entered into with me — " 

In addition to these grounds of action, there were charges of assault 
and battery and other acts of outrage; all included in a single 
plaint, preferred in a mining action before the Thesmothetse. 

The defendaat, in answer to these cliarges, denies all complicity with 
Eueigus, contends that it was not likely that he should have ordered 
a slave to commit the alleged acts of violence, and that his absence 
abroad at the time when they were committed is a proof of his inno- 
cence. He contends also, without arguing the point very distinctly, 
that the proceedings of Euergus were authorised by the deed of sala 
The verdict which had been found against Euergus compels him to 
speak somewhat cautiously on this point, and, not venturing directly 
to blame the jury, he attributes the plaintiff's success to his having 
surprised Euergus by irrelevant charges, and thereby created an 
unfair prejudice against hin^. 

It is partly owing to this caution on the part of the defendant^ or of 
the orator who composed his speech, that it throws so little light 
upon the relative positions created between these parties by their 
contract. It was not necessary however for the defendant to enter 
fully into the merits of the case, this being the trial of the Para- 
graphe; and he seems to have placed his main reliance upon the 
special pleas in bar of the action, which were three in nimiber : I. 
That the plaintiff had given him a release of all claims : 2. That he 
had joined in one plaint various causes of action, which could not be 
tried together before the same tribunal : 3. That the subject of the 
dispute did not authorise a mining action. The second of these ob- 
jections may be compared to our demurrer for misjoinder of counts. 
The defendant complains that it had been improperly struck out of 
the pleadings ; he does not say by whom ; but we may fairly presume 
that he alludes to the presiding magistrate, who perhaps thought 
that the inadmissible charges might be treated as surplusage, and 
did not altogether vitiate the plaint. It is remarkable also, Uiat the 
speaker insists upon his objection, notwithstanding that it did not 
appear on the face of the record, and asks the jury to give him the 
benefit of it 
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As the laws, men of the jury, have allowed a special pka 
in bar of the action, where a man sues after having given* a 
release and discharge, and as both these have been given to 
me by Pantaenetus the plaintiff, I have pleaded, as you heard 
just now, that the action is not maintainable. I did not 
choose to forego this right, or that, when I had proved (among, 
other things) that the plaintiff had released me and with- 
drawn his claim, it should be open to him to charge me with 
falsehood, and to use the argument, that, if anything of this soil 
had taken place, I should have pleaded in bar of his actiou. 
I determined to take my stand before you upon this grouud, 
and to prove, both that I have never wronged tlie plaintiff, 
and that he sues me contrary to the law. If indeed Pantae- 
uetus had suffered any of the wrongs which he now complains 
of, he would clearly have sued me at that period, when the 
contract between us took place, as these actions last only for 
a month, and we were both in the country,^ and it is usual 
with all men to vent their wrath soon after the offence, rather 
than after a long interval of time. Since however, without 
having sustained any injury, (as I am sure you will all agree, 
when you have heard the facts,) but elated by the success of 
his action against Euergus, he prefers a groundless and vex- 
atious complaint, the only thing left for me, men of the jury, 
is, to prove before you that I have done no wrong, to produce 
witnesses confirming my statements, and endeavour to save 
mysel£ I shall only make this fair and reasonable request to 
you, namely, that you will kindly listen to what 1 have to 
urge in support of my special plea, and give your attention 
to the whole case : for, in all the multitude of causes tried at 
Athens, I think it will appear that no man ever commenced 
80 impudent and vexatious a one, as this which the present 
plaintiff has ventured to bring into court. I will give you a 
history of all the £su}ts from the beginning in the shortest 
possible compass. 

Euergus and myself, men of the jury, lent a hundred and 
Bve ininas to Pantsenetus the plaintiff upon a pit ^ at the 

^ I.e. NicobuluB and EuerguB. 

' *EfryaffTi/ipioy Gdgnifies any factory, workshop, or place of business ; 
and at tke minefl of Laurium tlus name was given to one of the dis- 
tricts or compartments allotted to a tenant by die State. Pabsi — " ein 
Qewerk i*i den Motallgruben bei Maronest" 

VOL. IV. Q [Bockb 
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works in Maronea and thirty slavea Of this loan forty-fiye 
minas belonged to me, and a talent to Euergus. The plaintift 
(it so happened) owed a talent to Mnesicles of Colyttus, and 
forty-five minas to Phileas of Eleusis and Pleistor. Mnesicles 
becomes the vendor to us of the mine-pit and the slaves ; for 
he had bought them for the plaintiff from Telemachus the 
former owner ; and we then lease them to the plaintiff at a 
rent equalling the interest of the money, a hundred and five 
drachms a month. And we enter into an agreement, in which 
the conditions of the lease were stated, and the plaintiff had 
the power of redemption from us within a given period This 
transaction took place in the month of Elaphebolion in the 
archonship of Theophilus ; after which I set sail immediately 
for Pontus, while the plaintiff and Euergus remained at Athens. 
What occurred between them during my absence, I am \m- 
able to state ; for they tell different stories, and' the plaintiff 
himself'does not keep to his own story, but sometimes says 
that he was forcibly ejected from his tenancy by Euergus 
contrary to the agreement ; sometimes, that he caused him 
to be entered as debtor to the state ; sometimes he gives 

Bockh writes thus : 

" The mines at Laurium were worked either by shafts {ppiara, putei) 
or adits {dvSyofioi, ctmei) ; and by neither of these two modes of working 
did they in the time of Xenophon arrive at the termination of the 
ore : for the chambering of the mines timber was probably imported 
by sea, which according to Pliny was the case also in Spain. Hobhouse 
mentions that one or two shafts have been discovered in a small 
shrubby plain not far from the sea on the eastern coast ; and if the 
hole which Chandler saw upon Mount Hymettus was really, as he con- 
jectures, a shaft, it follows that some at least had a considerable width, 
for the circular opening was of more than forty feet in diameter; at 
the bottom of the hole two narrow passages led into the hill in opposite 
directions. It was also the practice, according to Yitruvius, to make 
large hollows in the silver-mines. The pillars, which were left standing 
for the support of the superjacent mountain, were called ZpfMif and 
more commonly fiea-oKpiyus, as* they at the same time served for the 
divisions between the different compartments, or (as they were called) 
woi'kshopSf {ipyaaTT^pta.) As these pillars contained ore, the proprietors 
irere tempted by their avarice to remove them, although by law they 
were strictly forbidden ho to do ; in the time of the orator Lycurgus 
the wealthy Diphilus was condemned to death for this offence. The 
opening of new mines was called KcuyorofitlUf Kaivoroftioy and, on account 
of the great expense and risk, few would venture to undertake it. If 
the speculator was successful, he was amply remunerated ; if unsuccei(«> 
f nlj he incurred all his cost and trouble for nothing.*' 
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Another account, just as it suits him. Euergus simply says 
that, as he did not get his interest, and as the plaintiff did 
not perform any other part of the agreement, he went and 
took what belonged to him from the plaintiff with his con- 
sent ; that the plaintiff went away, and afterwards brought 
persons to make a claim to the property ; that he (Euergus) 
would not relinquish his right to those persons, but did not 
object to the plaintiff's holding what he had taken a lease of, 
provided he would perform the terms of his contract. Such 
ore the accounts I get from these men. I am sure however 
of this, that, if Pantsenetus speaks the truth, and has been 
hardly treated, as he says he has been, by Euergus, he has 
recovered the sum at which he laid his damages ; for he came 
into court before you and obtained judgment against him ; 
and surely he ought not to get compensation for the same 
injury as well from the guilty party, as from me, who was not 
even in the country. On the other hand, if Euergus speaks the 
truth, it would appear that he has been harassed by vexatious 
proceedings ; yet even in that case I ought not to be sued for 
the same matter. 

I will first prove these statements, and produce the witnesses 
before you. 

[Witnesses.] 

That the same man who had originally purchased this 

property was the vendor of it to us — that the plaintiff by 

virtue of the agreement became lessee of the mine-pit and the 

slaves, they being our property — that I was not present at 

the transaction which took place afterwards between Euergus 

and the plaintiff, and indeed that I was not even in the 

country — that he commenced an action against Euergus, and 

never made any complaint against me — all this you hear 

from the witnesses, men of the jury. When I returned 

home, after having lost almost all that I sailed out with, I 

heard, and found it was the fact, that Pantsenetus had left 

the works,^ and that Euergus had taken absolute possession 

of what we had purchased. I was vastly annoyed, seeing 

that the thing had come to a pretty pass ; for I must either 

1 dipwriiKira. Reiske — **destiti88e aJb exercendd offidnd metallicd." 
Schafer — "excidisse officind" Pabst — "das Gewerk verlassen und abge* 
treten." 

»2 
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carry on and manage the business in partnership with 
Euergus, or have Euergus for my debtor instead of the 
plaintiff, and draw up a new lease and enter into a contract 
with him ; and neither of these alternatives was agreeable to 
me. Being displeased at the state of things which I tell you 
of, and happening to see Mnesicles who had sold us the 
property, I went up to him and complained that he had 
introduced such a person to me, and I asked him about the 
claimants and what it all meant. On hearing this, he laughed 
at the claimants, but said they wished to meet and confer 
with me, and he himself would bring us together and would 
advise the plaintiff to do everything that was right in 
regard to me, and he thought he should prevail on him. 
When we met — ^I need not go into particulars — ^the men 
came, who pretended to have lent money to the plaintiff on 
the mine-pit and the slaves which we bought from Mnesicles ; 
and there was nothing straightforward or honest about them. 
As all their statements were shown to be &lse, and Mnesicles 
established the fact of our purchase, they give us a challenge, 
thinking we should not accept it, proposing that we should 
either take all our money from them and withdraw, or pay 
them their demands ; for (they said) the security which we 
held was worth far more than what we had lent. The moment 
I heard this proposal, without even taking time for consider- 
ation, I agreed to take my money, and I persuaded Euergus 
to do the same. After the thing had gone thus &r, and the 
time had come for us to receive our money, the persons who 
had made that offer said they would not pay it unless we 
would be the vendors of the property to them ; in this at 
least showing some sense, men of Athens ; for they saw the 
pettifogging tricks which this man was playing us. 

To prove the truth of these statements, please to take 
these further depositions. 

[The Depodtwnsi] 

When the thing stood in this way, and the persons whom 
the plaintiff had introduced would not part with the money, 
and it was manifest that we were rightfully in possession of 
what we had purchased, he begged, prayed, and entreated us 
to become the vendors. As he begged me so strongly, and 
was so pressing and urgent, I gave way upon this point also. 
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Seeing however, men of Athens, that he was an ill-conditioned 
Derson — that at first he abused Mnesicles to me, and had 
afterwards quarrelled with Euergus, with whom he was on 
terms of the closest friendship — that immediately after 
my return he pretended to have been glad to see me, but 
again, when it became necessary to do what was right, he 
lost his temper with me — that he was friendly with all men 
until he got some advantage and attained his objects, but 
afterwards fell out and was at enmity with them — I required 
that, if I withdrew and assumed the character of vendor in 
respect of his property, I should come to a final settlement 
with him and be discharged and released from all demands. 
This being agreed to, the plaintiff gave me a full discharge, 
and I, in pursuance of his request, became vendor of the 
property, to the same extent as 1 had myself purchased it 
from Mnesicles. Having then got back my money, and 
having done not a tittle of wrong to the plaintiff, by the 
Crods, I never imagined that, happen what might, he would 
bring an action against me. 

These, men of the jury, are the facts, upon which you will 
have to give your verdict ; these are the circumstances, under 
which I have pleaded a special plea in bar of this pettifogging 
action. I will produce witnesses, who were present when I 
was released and discharged by the plaintiff; and after that 
I will show, that the action is by law not maintainable. 
Please to read this deposition. 

[The Deposition^] 

Now read the deposition of the purchasers — to show you 
that I sold the things at the plaintiff's request, to the per- 
sons whom he desired. 

[5%6 Deposition,] 

Not only are these my witnesses, that I have been released 
and am now sued vexatiously ; but Pantsenetus himself is 
my witness also. For, when he brought his action against 
Euergus without suing me, he bore witness that he had no 
farther claim against me ; for surely, when the same wrongs 
had to be dealt with,^ if he had the like claim against both, 

^ Pabst : "wo es sich urn gleiche Vergehungen handelte, wenn er mui 
Beide wirklich rechtmaasig batte anklagen kOnnen." 
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he would not have sued the one, and forborne to sue the 
other. That the laws allow no fresh actions in cases which 
have been thus settled, you are aware, I presume^ without 
my telling you : however — ^read them this law. 

[The Law.'] 

You hear the law, men of the jury, expressly declaring, 
that there shall be no further actions in cases where any one 
has given a release and discharge. That both these ^ have 
been effected between the plaintiff and me, you have heard 
from the witnesses In no cases where the laws have for- 
bidden it ought people to sue, but especially not in these. 
Of things done by public authority it may be said, that they 
have been done unjustly or improperly ; and of the decisions 
of a court of justice it may be alleged, that the court was 
led into error ; and, with respect to the other cases mentioned 
in the law, a plausible objection may be raised to every one 
of them. But when a man has himself yielded and released 
his claim, it does not lie in his mouth surely, to object to his 
own act, and charge himself with injustice. People who 
sue contrary to any other of these provisions fail to abide 
by a settlement which others have made ; but he who 
commences fresh proceedings for a claim of which he has 
given a release, fails to abide by his own settlement. Such 
a person therefore deserves the utmost severity. 

I have thus shown you that he released me from all de- 
mands when I became vendor of the slaves ; and the statute 
which you have just heard read proves that actions for such 
demands are not allowed by the law& However, that none 

^ Pabst says in a note, that, as the Greek words hpr\K€v and (2inf AAo^cy 
signify nearly the same thing, the meaning must be that " Pantsenetus 
had not only released him from all demands, but brought an action not- 
withstanding.** 

He must have forgotten the similar passage in the last oration (orig. 
p. 952), where it is manifest that dfjul>6r€pa relates only to the words 
dtfnJKep and dinij?iXe^fy. The orator there says : & r^JSc yiyovty i^jup6rr€fKC 
Ka\ yhp dtpiJKt Koi dmfxXo^cv. 

Pabst is quite right in supposing that the two Gi*eek verbs have no 
distinct meanings ; and there is little or no point in the phrase adopted 
by the speaker, that he had had ** both a release and a dischaige." I 
take it that Athenian lawyers, like English, occasionally used supeorfluous 
synonyms ex cibimdanti cauteld. We say in deeds — *' release dischaxgs 
and quit claim." 
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of you, men of Athens, may suppose that I have recourse to 
this plea because I have the worst of it on the merits of the 
case, I will proceed to show you, that every particular of his 
charge against me is false. Bead the record of the plaint : 

THE PLAINT. 

*' Nicobulus hath done me damage, for that he laid a plot 
to injure me and my property, having ordered Antigenes his 
servant to take away from my servant the silver which he 
was bringing to be paid to the state for the mine which I 
purchased for ninety minas,^ and for that he caused me to be 
registered as debtor to the treasury for double the amount." 

Stop. All these charges, which he has now preferred 
against me, he made before against Euergus and got judgment 
in the cause. It has been proved to you in evidence at the 
commencement of my address, that I was out of the country 
when the quarrel took place between these men ; however, it 
is apparent also from this plaint. For he has nowhere stated, 
that 1 have done any of these things, but, after premising 
that I laid a plot against him and his property, he says that 
I ordered my slave to do these acts, which is false ; for how 
could I give such an order, when at the time that I sailed 
from Athens I could not possibly have any knowledge of 
what was going to take place here 1 Besides, what an absurdity 
it is, when he says that I laid a plot to disfraucbise him and 
bring him to ruin, to have declared that I ordered a servant 
to do things which even a citizen would not venture to do to 
another citizen ! What then is the meaning of this 1 I take 
it that, having no means of fastening any of these things on 
me on account of my absence abroad, as he wished to go on 
with his pettifogging action^ he inserted a charge that I gave 
the order ; for there was not the shadow of a case, if he had 
not done this. Bead the next clause. 

THE PLAINT. 

" And for that, after I had incurred the penalty to the state, 
he placed Antigenes his servant in my pit near Thrasyllus 

^ This was most probably (as Bockh supposes) the premium or 
purchase-money for the mine. But Bockh is in error when he says 
that Fbntsenetus purchased the mine from the State. He purchased it 
from Telemachiis, who had probably just taken his lease from the 
State, and the premium was not paid till after the transfer, and some 
time after the mine had been opened. See the Aigument^ page 220. 
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and put him in possession of my works, although I forbade 
him to do so." 

Stop. All this likewise will be shown by the facts of the 
case to be a fabrication. He has declared that I placed the 
servant and he forbade me. This is impossible, when I was 
not in the country. Neither did I place any one, when I 
was in Pontus, nor did he forbid me, when I was not in the 
country. It is impossible. What drove him then to the 
necessity of thus dedaiing ? I imagine that Euergus, when 
he was committing those trespasses for which he has given 
satisfaction, being on friendly and intimate terms with me, 
took my servant from my house, and placed him at his 
own works to keep guard. If then the plaintiff had inserted 
the truth in his plaint, it would have been ridiculous ; for 
how do I wrong you because Euergus placed the servant 
there ? To avoid this difficulty, he has been compelled to 
declare in such a way, in order that his charge may be against 
me. Bead what follows. 

THE PLAINT. 

" For that he persuaded my servants to sit in the foundry^ 
to my prejudice." 

^ The term Ktyxp^^y has given rise to some discussioxL Pabst renders 
it — ** in der HUtte wo die Metallkomer gesaubert werden." Reiske in 
his index calls it " tabema vel officina metaUica, ubi metalla liqnata 
granu)antur, h. e. in minutos globulos contunduntur." Bockh disciuses 
the whole matter in his Dissertation on the Silver Mines, from which 
the subjoined is an abbreviated extract : 

" Upon the art of smelting in the foundries of Laurium nothing de- 
finite is known. That the Athenians made use ot the bellows and of 
charcoal, is not improbable; the latter may be inferred from the 
account of the charcoal-burners of Achamae. The art of smelting 
among the ancients was ho imperfect, that even in the time of Strabo 
there was no profit to be gained by extracting silver from lead-ore with 
which it was mixed in small proportions ; and the early Athenians had 
so slight a knowledge of the working of ore, that not only was that 
which had been thrown away as useless stone subsequently used, but 
the old scoriae were agaiu employed for the purpose of extracting 
silver. According to Pliny, the ancients could not smelt any silver 
without some mixture of lead ; he appears however only to mean ore 
in which the silver was combined with some other metal to which it 
has a less powerful affinity than to lead. At Laurium it was not neces- 
sary in general to add any lead, it being already present in the ores. 
Pliny states the manner in which argentiferous lead-ores were treated, 
and chore can bo no doubt this was the method a^lopte*! in Attica. 
The ore was first melted down to gtujmwn, a composition of pure silve? 
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Stop. This really is downright impudence. The falsehood 
of it is manifest, not only from my challenging him to deliver 
up those servants and his refusal to deliver them, but from 
every circumstance in the case. For what purpose did I per- 
suade them ? Perhaps, that I might get them into my own 
service. But, when the option was given me either to have 
i,hem or to receive back my own money, I preferred to receive 

and lead ; then this material was brought to the refining oven, where 
the silver was separated, and the lead appeared half glazed in the form 
of litharge, which, as well as grey lead, the ancients called galena and 
molyhdaena : this last substance was afterwards cooled, and the lead was 
produced." 



tt\ 



The expressions K4yxpo5 and Keyxp^v are ohsoure. The latter is a 
term used for a foundry in the Laurian silver mines without any 
account of its nature. Photius and the Rhetorical Lexicon state that 
it was a place where the dpyvpvris K^yxpos and the sand from the mines 
were purified. It might then mean the impure substance from which 
the comminuted ore was washed. In this case it would have been 
called K4yxpos, or millet, from having been first bruised or washed 
down to the size of a grain of millet, in the same manner as it is said 
that in the Egyptian foundries the gold ore was ground down to the 
size of a vetch." 

This supposition, however, the author refutes. After referring to the 
statement of Pollux, that the slacks of iron were called ffKapla, the 
flower of gold dSdfxaSf and the impurity of silver Kiyxpo^ — and to that 
of Harpocration, that K^yxp^v meant the purifying place, where the 
Keyxpos from the metal was cooled — he comes to the same conclusion 
with Salmasius, that xiyxpos and spuma argenti, or lithargyrus, are 
identical 

'• The expression " — says he — " receives some light from what is said 
of the flower of copper. For, when copper has been smelted, and the 
last impurity separated from it, it is again fused, and cooled in water; 
by this means an efflorescence is formed upon the surface of the metallic 
(»ke, which was called the flower of copper. This process is the same 
in reference to copper as that of which Harpocration speaks in refer- 
ence to silver ; and the Kiyxpos produced in the silver foundries must 
have been an efflorescence, in shape like the pod of a vegetable, arising 
from the cake of silver. In the last stage of the refining of copper, 
particularly of the inferior kinds, something similar is formed according 
to the process now in use. It is prcbable therefore that this Keyxp^^v 
at Laurium was the foundry where the silver which had been already 
fused was refined : the impurity detached in this stage was called 
leiyxpos, and perhaps consisted chiefly of glazed lead; and here the 
silver was again cooled with water. That Harpocration should state 
that the niyxpos and not the metal itself was cooled, is natural enough 
in a grammarian of considerable authority on other subjects, but 
ignorant of metallurgy." 
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baok my money, and that has been proved in evidence. 
However, read the challenge. 

[The Challenge,'] 

Instead of accepting this challenge, he declined it; and 
yet see the charge which he makes immediately afterwards. 
Read the next clause. 

THE PLAINT. 

" And for that he refined the silver eai-th ^ which my 
servants had obtained from the works, and he retains in his 
possession the silver from that silver earth." 

Stop. How is it possible again for these things to have 
been done by me, who was not in the country — these things 
for which you obtained a judgment against Euergus? Go on 
with the plaint. 

1 The ore from which the silver was obtained is generally called 
silver earth {dpy.vp7ris yij or simply dpyvpiris) ; but, that by this we are 
not to understand soft earth, may be collected from an expression of 
Xenophon, who says that the enemy could make no more use of the 
ores from these mines than of stones. The word earth in Greek is of 
very general application, and may include ores even of solid stone ; the 
Romans also applied the same term to silver ore. The quality of the 
ore in the mines of Lauriwm is nowhere expressly stated ; it is possible 
however to throw some light upon the subject by a few incident«il 
accounts. As the works of Laurium are always called silver-mines, and 
as neither lead, copper, nor any other mineral is ever mentioned, it is 
evident that in early times at least they must have afforded ores ex- 
tremely abundant in silver, more particularly as the ancients, from their 
imperfect knowledge of chemistry, could not make use of ores in which 
the proportion of silver was inconsiderable. This is also proved by the 
fact of the ore being called silver earth, and not lead or copper earth. 
Mines of the precious metals are usually more productive near to the 
surface of the soil than at a greater depth, and the quantity of silver 
contained in many ores diminishes in proportion as they recede from 
the surface; therefore, when the mining penetrated farther into the 
interior of the mountain, it is not impossible that they met with ores 
of inferior quality ; which partly explains the diminution in the profit 
already alluded to. The ore of these mines appears moi*eover to have 
occurred for the most part in thick layers, since otherwise the whole 
mountain would not have been so far excavated that nothing was left 
but supports for the purpose of safety; whereas ores, in which the 
silver composes the larger part of the substance, usually occiur in veina. 
Other less distinct traces would seem to prove that a c«nsider£ibld part 
of the ore was lead-ore containing a portion of silver* 
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THE PLAINT. 

* And for that he sold my mine-pit and servants contrary 
to the agreement which he entered into with me." 

Stop. This far exceeds all the rest. In the first place, he 
says " contrary to the agreement which he entered into with 
me." What agreement is this? We let our works to the 
plaintiff at a rent equalling the interest of the loan ; that 
was all. Mnesicles had been vendor to us in the plaintiff's 
presence and at his request. We afterwards sold to others in 
the same manner, upon the terms on which we purchased, 
not only at the request, but at the entreaty of the plaintiff; 
for no one was willing to accept him as vendor. What then 
has the agreement of lease to do with the question 1 Why 
did you insert that clause, you good-for-nothing fellow 1 To 
prove that we sold again at your request, and on the very 
terms on which we had ourselves purchased — ^read the depo- 
sition. 

[The Deposition.] 

Even you then bear testimony ; for, what we had purchased 
for a hundred and five ihinas, you afterwards sold for three 
talents and twenty-six minas. But who, having you for a 
vendor, would ever have given you a single drachm? To 
prove the truth of these statements, call me the witnesses 
vrho depose to them. 

[Witnesses.] 

Though he has had, as you see, the price which he agreed 
upon for his property — though he begged me at that time to 
become vendor for the sum which I had lent — ^this very man 
sues me for two talents besides. And the rest of the charges 
are still more shameful. Please to read now the rest of the 
plaint. 

[The Plaint] 

Here he strings together a multitude of dreadful accusa- 
tions against me : he charges assault and battery, outrage 
and rape, and injuries done to heiresses. But the actions for 
these several offences are distinct; they. are not before the 
same magistrate, nor for the same penalties : assault and 
battery and charges of rape are tried before the Forty ; cases 
of outrage before the Judges; injuries done to heiresses before 
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the Arolion. And the laws allow exceptive pleas to those 
charges of which the magistrates to whom they were pre- 
ferred have not cognizance. Read them this law. 

[The Law.] 

Although I had pleaded this with the other special pleas, 
and although the Judges have no cognizance of the matters 
for which Pantsenetus brings his action, it has been struck 
out, and forms no part of the pleading. How this has oc- 
curred, it is for you to consider. To me it makes not the 
least difference, as long as I can produce the law itself ; for 
he*ll not be able to strike out of your minds the &culty of 
correct judgment and understanding.^ 

Now take the mining law. From this also I think I can 
show that the aotion is not maintainable, and that I am 
deserving of thanks rather than j^rsecution. Read. 

[The Law.] 

This statute has clearly defined in what cases a mining 
action is the appropriate remedy. Let us see. The statute 
makes a man liable, who ejects another from his occupation : 
but I, so far from ejecting the plaintiff, put him in the pos- 
session and dominion of that, which another person was de- 
priving him of, and I became the vendor of it at his request. 
Yes — says he — but actions lie in other oases where injuries 
are done concerning mines. Quite right, Pantsenetus : but 
what are those cases? Where a man fills your pit with 
smoke 2 — where he attacks you with arms in hand — where 
he perforates within your boundaries. These are the other 

^ Auger — " on ne pourra effacer de vos esprits les iddes de justice 
qui y sont gravies," 

^ ri'Mpij. " Si qwis mffumiget ; h. e. si quia in cuniculis fumum exoitet, 
qui vicinos operantes expellat aut suffocet." Reiske. Other manu- 
scripts give the reading of b^iy^t upon which B5ckh remarks — 

" By arson, or under-bvanvng, which is tiie exact meaning of the 
Greek word, we might either understand the burning of the wood used 
for supporting the mine, or the setting fire to the ores (a practioo 
which was well known to the ancients) for the purpose of undermining 
the pillars which supported the overlying mass, after they had become 
infirm." 

Schafer would join both reading's, \t^w^ ^ ti/^, observing — " mirens 
enim fumum commemorari, taceri ignem aliquanto pemioioisiorem.'* 
As to this, see what I have said in the Argument^ page 221. 
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cases ; but surely I have done nothing of this sort to yon 
and yours, unless you regard people who get back the money 
which they have rashly lent you as making an armed attack. 
If that is your belief, you have a mining action against every- 
body who parts with his money to you. But that is hardly 
just. For example — shall any man who purchases a mine 
from the state be allowed to sue in a mining court, disre- 
garding the general laws, according to which all people are 
bound both to render and to obtain justice 1 How, if one 
man borrows money from another ? How, if a man be slan- 
dered ? if he receives blows ? if he makes a charge of theft ) 
if he does not get back an advance for property-tax ? if any- 
thing else, in short, should occiu: ? shall he sue in the mining 
court ? I hardly think so. I take it that mining actions lie 
against persons who have shares in mines,^ persons who bore 
through a strange mine, and get into their neighbours* boun- 
daries; and generally, against persons engaged in mining 
operations, who do any of the things mentioned in the statute : 
but a man who has lent money to Pantssnetus, and has had 
the utmost difficulty and trouble to get it back from him, is 
not to have the further infliction of being made defendant 
in a mining cause ; most decidedly not. 

That I have done no wrong to the plaintiff, and that the 
action by the laws is not maintainable, is easy to be seen 
from what I have already stated. As the plaintiff had no 
ground whatever to support his charges, as he had inserted 
&ilsehoods in his plaint, and was suing for claims of which he 
bad given a release, last month, men of Athens, when I was 
about to come into court, just as the jurors iiad been assigned 
by lot, he came up and surrounded me with his friends, (the 
gang of persons who are in league with him,) and does a most 
atrocious thing.^ He reads to me a long challenge, requiring 

^ Bockh BupposeB the word KoiywifoOfft to designate partners in mines. 
And so Pabst translates it — "welche gomeinschaftlich Bergwerke be- 
sitzen." I am not clear that it means anything more than " coTicemed in 
mines or mining business." 

' The defendant complains that the following trick was played him by 
his adversary. Just before the trial was coming on, Pantsenetus, the 
plaintiff, brings him a challenge, drawn up in writing in the usual way, 
and reads it out, but does not show it to him. The terms which it 
proposed were, that the defendant should give up a slave to the torture ; 
that, if the slave admitted the truth \i the plaintiff's assertions, th«i 
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that a certain slave, who, he said, was acquainted with the 
facts, should be put to the question, and that, if the fiwts 
i7hich he alleged were true, I should be bound to pay him his 
damages without assessment; if they were false, the questioner, 
Mnesicles, should estimate the value of the slave. After he 
had received sureties to the agreement from me, and after I 
had sealed the challenge^(not that I thought it was fair; for 
how could it be fair, that upon the body and life of a servant 
it should depend, whether 1 should be condemned to pay two 
talents, or the pettifogging plain tifT escape with impunity? 
but I, desiring to prevail by a great preponderance of justice, 
gave my consent)— after that, he summons me in the action 
again, as soon as he had taken back the deposits ; ^ making it 
thus plain at the outset, that he would not abide even by 
terms of his own arranging. When we had come before the 
questioner^ instead of opening the challenge, showing the 

defendant should pay the two talents, the damages laid in the plaint ; if 
not, he (the plaintiff) would pay for the injury done to the slave, accord- 
ing to the valuation of Mnesicles, who was to apply the torture and 
superintend the examination. Nicobulus accepted this challenge, dis- 
advantageous as it was for him ; seals the paper containing the terms, 
which thus became an agreement between the parties; and gave 
sureties (as was usual) for its performance. Notwithstanding this, the 
plaintiff inmiediately gives him a new summons in an action, apparently 
for the same cause, and in violation of the agreement, which had put 
an end to the original action; for the whole cause was staked upon 
the questioning of the slave. This was the beginning of the fraud. 
Afterwards, when they went before Mnesicles to examine the slave, 
Pantsenetus produces a challenge containing different terms from those 
which he had read to the defendant ; different at least in this respect, 
that it authorised the plaintiff himself to apply the torture, instead of 
Mnesicles. He had been enabled to play this trick by the hurry and 
confusion in which the challenge had been made and accepted, Nico- 
bulus not having had time to see or make a copy or an extract from it. 
Nicobulus says that he submitted even to this artifice, and offered to 
deliver up his slave. 

The account of this transaction, like the rest of the case, is exceed- 
ingly obscure. 

^ ** Nam, si qusestiones processissent, judicio nihil fudsset opus. Sed 
mirum licuisse pecuniam semel depositam toUere." Wolf. 

** Scilicet toto in negotio Pantssnetus ex libidine utque sycophantam 
agnosceres egit. Itaque res supra dicitur rrpdyfia vuv^uvou." SchUfer. 

Whether these irapcucarajSoAxil were sums deposited as caution-money, 
or merely the ordinary court-fees, is uncertain. See Meier and Scho- 
mann, Att. Proc. 620, and Appendix IX., page 377, to Vol lii. of thia 
work- 
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eontents, and then proceeding according to its terms to do 
what seemed right ; (for, owing to the bustle on that occasion 
and the cause being about to be called on, it was done in this 
manner — I offer you this challenge — I accept — where's your 
ringl^ — ^here it is — who's the surety? — ^this person here-^ 
and I took no copy nor anything else of the kind ;) instead of 
proceeding in the way that I mention, he had brought another 
challenge, and insisted upon applying the torture to the man 
himself, and laid hold of him and began to pull him about, 
and misbehaved himself most grossly. And I reflected in my 
own mind, men of the jury, what an immense advantage it is 
to intimidate people by your style of conduct.^ For it seemed 
to me, that I was suffering these indignities because I lived 
in a plain and straightforward manner, and that I was paying 
an enormous penalty for submitting to such treatment. 
However, as T should have been compelled, contrary to my 
views of propriety, to give a counter-challenge, I offered even 
to deliver up the slave. 

To prove the truth of these my statements, read the 
challenge. 

[The Challenge.] 

After having declined these terms — after having declined 
the challenge which he himself gave in the first instance — I 
wonder what he can possibly have to say to you. That you 
may know who the person is, from whom he pretends to have 
suffered such dreadful injuries — behold him ! ^ This is the 
man who expelled Pantsenetus ; this is the man who was too 
strong for the friends of Pantsenetus and the laws. For I 
myseUT was not in the country, and the plaintiff does not 
charge me with having been. 

I wish to explain to you the trick by which he misled the 
fonner jury and obtained his verdict against Euergus, that 

1 The ring was for sealing the challenge ; not for a pledge, as Hudt- 
walcker supposed. See Meier and Schomann, Att. Proo. 680. 

^ I follow Schafer's interpretation — ** quantum sit lucrum sycophantas 
ita vivere, at alii metu ejus percellantur." 

Pabst, who reads with Beiske, fii^ KwronreKKfjxOai, ti'anslatea thus — 
'* ivelch ein grosser Vorzug es sey, wenn man in den LebenByerhaltnissen 
mcht allzu furchtsam ist." 

3 He exhibits to the jury the slave, Antigenes, a feeble old man, not 
likely to have committed the outrages complained of. 
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you may- see he'll not stick at any soi-t of falsehood or impu- 
denoe on the present occasion. Besides, you will find that 
the causes of action for which he now sues me have the same 
justification ; which is the clearest proof, that Euei^us has 
on the former occasion been the victim of fraud. The plain- 
tiff, in addition to the rest of his charges, alleged that Euergus 
came to his house in the country and intruded into the 
apartments of his daughters (who were heiresses) and his 
mother ; and he brought the Liws concerning heiresses to the 
court. Not to this day has he ever appeared before the 
Ai'chon, whom the laws appoint to attend to such matters, 
and before whom the offender is in peril either of corporal 
punishment or pecuniary fine, while the prosecutor seeks 
redress without any risk to himself; nor has he impeached 
either me or Euergus of any offence of this kind, but he made 
the accusation in court and got a verdict for two talents. 
It would have been easy, I take it, for Euergus, had he 
been aware beforehand (as by the laws he should have been) 
of the charge on which he was tried, to show the real justice 
of the case and obtain an acquittal ; but in a mining cause, 
when accused of things which he could never have expected, 
it was difficult on the spur of the moment to clear himself of 
jhe calumny; and the indignation of the jurors, who were 
deceived by the plaintiff, found him guilty of the charge upon 
which they sat in judgment. Do you suppose that the man 
who deceived those jurors will hesitate to deceive you1^-or 
that he comes into court relying upon the &cts, and not 
rather upon his words and the witnesses who are leagued 
with him, (that dirty blackguard Procles, the tall fellow, and 
Stratocles, that most smooth-tongued and basest of mankind,) 
and on the whining £ice and the tears that he can assume so 
recklessly and so impudently ? You, however, are so hv from 
deserving any compassion, that you ought above all men to 
be detested for your proceedings — ^you who, after owing a 
hundred and five minas and not being able to pay the money, 
and then finding persons to lend it and enable you to satisfy 
your original creditors, have not only broken your engage- 
ments to them in relation to the loan itself, but seek even to 
deprive them of their civic franchise ! In general, one may 
observe the borrowers of money giving up their property : in 
your case the creditor is in this condition ; having lent a 
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talent^ he has been condemned to pay two talents at the suit 
of a pettifogger. And I, who have lent forty minas, am 
defendant in this action for two talents. And upon a pro- 
perty, on which you have never been able to borrow more 
than a hundred minas, and which you have sold out and out 
for three talents and twenty minas, you have sustained 
damage, as it appears, to the amount of four talents. From 
whom ? From my servant ! that's what he means to say ! 
Why, what citizen would give up possession of his property 
to a servant? Who would contend that my slave ought to 
be responsible for acts, for which the plaintiff has brought an 
action against Euergus and obtained a verdict 1 And besides 
— the plaintiff has himself released him from all charges of 
this kind. For the proper course wais, not to bring such 
charges forward now, nor to insert them in the challenge in 
which he demanded him for the torture, but to commence 
the action against him and carry it on against me as his 
guardian.^ As it is, he has commenced the action against me, 
and accuses the slave. The laws however do not allow this ; for 
who ever commenced an action against the master, and charged 
the iacts against the slave, as if he were his own guardian 1 

When any oiie asks him — " What case shall you be able to 
make out against Nicobulus?" — he says, " The Athenians hate 
money-lenders ; NicobuluH is an odious person ; he walks 
fast, talks loud, and carries a stick : all these things " ^ys 
he) " are in my favour." And he is not ashamed to talk in 
this style, and imagines his hearers don't understand that this 
is the reasoning not of an injured party, but of a false accuser. 
For my part, 1 don't look upon a money-lender as a wrong- 
doer, though I think you may fairly regard with displeasure 
certain persons of that class, who make a trade of it, and who 
care neither for humanity nor anything else but the lust of 
gain. For, as I have often borrowed money as well as lent it 

^ For what the slave did by command of his master, of course the 
I'oaster would be responsible in his own name. For what the slave did 
without such authority, Demosthenes says he ought to be sued in 
his own name, though the master would have to be joined as his 
K^piosj that is, his guardian and representative in law. We have but 
kittle information on this point, and cannot be certain whether De- 
mosthenes states the law correctly, or whether, supposing him to state 
it correctly, the point is a teclinicalor a substantial one. The readef 
may refer to what is said by ;Schomann in the Attio Process, page 572. 

VOL. IV. * 
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to the plaintiff, I am myself not ignorant of that class of 
people, and I don't much like them ; at the same time I 
never defraud nor bring vexatious actions against them. I 
cannot see however why a man who has traded as I have, 
going to sea and incurring risk, and who has lent at interest 
his small profits, in order to accommodate his friends, and 
that his money may not be imperceptibly frittered away, 
should be set down as belonging to that class : unless you, 
Pantsenetus, contend, that whoever lends money to you ought 
to inoiu: the detestation of the public. 

Please now to read the depositions, and let the jury see 
what sort of a person I am to those who lend me money and 
to those who ask my assistance. 

\The Depositions,'] 

Such is the character which I, the fast walker, bear ; and 
such is yours, Pantsenetus, ^/lio walk gently. However, with 
respect to my gait or my address, men of the jury, I will 
speak the whole truth to you unreservedly. I am fully 
sensible — it has not escaped me — that I am not one of a cla^ 
who are favoured by nature in these respects, and possess 
qualities advantageous to themselves. If I annoy people by 
doing what is of no use to myself, it is a misfortune, as &r as 
it goes, undoubtedly. But what is to be the consequence ? 
If I lend money to this or that person, must I be sentenced 
to a penalty for it, in addition to my other loss ) Heaven 
forbid! The plaintiff cannot show that there is anything 
base or vicious about me ; and among you all there is not 
one who knows anything of the sort against me. As to these 
external qualities, each of us, I imagine, is as nature happened 
to make him ; and it is hard to contend with nature, when 
one has these defects, (or there would be no difference between 
man and man,) though it is easy enough to remark and cri- 
ticise them in another. But what has all this to do with our 
dispute, Panteenetusl You have sustained many cruel in- 
juries. Well; you have had satisfection. Not from me? 
No ; for I did you no wrong : otherwise you would never 
have released me, nor forborne to sue me when you deter- 
mined on commencing proceedings against Euergus, nor re- 
quested the man who had so cruelly and grievously wronge«l 
you to take on himself the character of vendor. And besides. 
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how is it possible that I, who was not present and not in the 
country, can have done injury to you f 

But let it be granted to him, that he has sustained the 
utmost possible injustice, and that all his present allegations 
are true — this, I presume, you will all acknowledge, that 
other people have suflered wrongs before now, of a more 
grievous nature than pecuniary wrongs ; (for example, unin- 
tentional homicides, and outrages on what is sacred, and 
many similar things, are perpetrated ;) yet in all these oases 
the injured parties are finally and conclusively barred, when 
they have come to a settlement and given a release And 
this rule of justice is so universally binding, that, when a man 
has convicted another of intentional homicide and clearly 
proved him to be tainted with pollution, yet, if he afterwards 
condones the crime and releases him, he is no longer entitled 
to force the same person into exile. Nor again, where the 
murdered man has released his murderer before he died, is it 
lawful for any of the relations to prosecute ; but those whom 
tiie laws sentence, upon conviction, to banishment and exile 
and death, if they have been released, are by that word 
'* release " at once absolved from all penal consequences. 
Then upon questions of life and all that is most precious 
shall a release be valid and binding, but on questions of 
money and claims of minor importance shall it be of no 
eflfect ? Surely you will never allow this ! The worst would 
be, not my failing to obtain justice before you, but your 
abolishing in our time a sound rule of practice, established 
ages ago. 



THE ORATION AGAINST NAUSIMACHUS. 

THB ARQUMENT. 

Aristachmus, one of the guardians of Nausimachus and Xenopithes, 
was sued by them, after they attained their majority, for rendering 
a false account and breach of his trust. He compromised the dispute 
with his wards for three talents, and received from them a release. 
Soon after this he died. Fourteen years afterwards the wards made 
H claim upon his four sons, alleging (as it would seem) that the 
release did not extend to such part of their estate as was received 
subsequently tu the compromise, and. that certain outstanding debts 
had been subsequently got in by Aristsschmus, or by the person 
whom he left to be guardian of his children. The total sum 
claimed from the four children was four talents : but, in commencing 

r2 
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legal proceedings, this demand was split by>the claimants into eight, 
each of them biinging an action against each of their guardian's sons 
for thirty minas. The particular claim, which forms the subject of 
the present action, appears to have been a debt of one hundred 
staters, alleged to have been paid by a person in Bosporus, and 
which, together with the interest, might be estimated as equivalent 
to thirty minas. This view of the matter does not agree with that 
which is taken by Keiske and Schofer; as the reader will see from 
the first of my notes to the oration. 
Of the circumstances of the case we have but a meagre account ; as 
the defendant, for whom this present speech was composed, relies 
mainly upon his special pleas, setting up 1, the release given to his 
father; 2, the statute of limitations. He shows however some 
reasons for inferring, that no part of the ward's estate had been got 
in by his father or guardian after the compromise, and that the 
demand is altogether unfounded and vexatious. 

As the laws, rneii of the jury, have allowed a special plea, 
where a man sues after having given a release and discharge, 
and as my father has had both of these from Nausimachus 
and Xenopithes, who have commenced proceedings against us, 
we have pleaded, as you heard just now, that the action is 
not maintainable. I shall ask of you all what is just and 
reasonable ; first, that you will give me a fair hearing ; se- 
condly, if you think that I am wronged and made defendant 
in an unfounded action, that you will give me the support 
which I am entitled to. 

The damages laid in the action are, as you have heard, 
thirty minas ; but the sum for which we are actually sued is 
four talents. For, there being two of them, they have com- 
menced four actions against us, all for the same amount, each 
for three thousand drachms damages : and now, upon a 
nominal demand (in the plaint) of thirty minas^ we are 
brought to trial for that large sum of money.^ 

^ Reiske's explanation of this, (which, strange to say, has been 
approved of by Schafer,) is as follows : 

" Nausimachus et Xenopithes (junior) fratres, filii Nausicratis, a filiis 
Aristaechmi vitft dudum defuncti, qui tutor ipsis olim fuisset, aotione 
hsereditatis imminutss aut seris alieni pupillis debiti, a debitoribus 
quidem redacti, a tutore autem pupillis non persoluti, repetebant, ab- 
unoquoque filiorum Aristaechmi, qui quatuor eiunt, quatema talenta 
et praeterea singula totidem {h. e. quatuor) semitieJenta. Petebant 
itaque filii Nausicratis a filiis Aristaechmi universe octodecim talenta. 
Nam quatuor talenta sibi aiebant deberi ut aes interceptum ; sed aiu- 
gulares hdc eodem' de acre alieno actiones in singulos illos quatuoi 



AGAINST NAUSIMACHUS. 2i5 

Tue vexatious proceedings of these men, and their crafty 
designs against us, you will learn from the facts of the case. 
But he shall first read you the depositions, showing that they 
released our &ther from the charges which they made in 
respect of his tutelage; for it is on this ground that we 
pleaded our plea in bar of the action. Please to read these 
depositions. 

[The Depositions,] 

That they commenced actions against their guardian for 
breach of duty, and that they released those actions, and 
have received the sums of money agreed upon, you hear, men 
of the jury, from the witnesses. That the laws do not allow 
people to sue over again for matters which have been thus 
settled, I take it, you are all aware without my telling you ; 
however, I should like to read you the statute itself. Read 
the law. 

[The Law.] 

you hear the law, men of the jury, plainly declaring the 
several cases in which there shall be no actions. One of them 
(quite as obligatory as the rest) is, that no man shall sue for 
claims of which he has given a release and discharge. Yet, 
although the release has been thus given in the presence of 
divers witnesses, and although the law plainly absolves us, 

fratres iustituebant, et litem unicuique praeterea semitalenta aesti- 
mabant." 

This extraordinary miBconception arises partly from the learned 
commentators not having observed, what is undoubtedly to be col- 
lected from the text of Demosthenes, that each of the sons of Nausi- 
crates brought an action against each of the sons of Aristsechmus ; 
making eight actions in all, and not four, as Reiske supposes. That this 
is so, is indeed apparent from the passage now before us ; but is made 
abundantly clear by the words of the record cited in page 988 — irapo- 
Zoirros dfJLol rod 'Apiffral-xfjuiv. The supposition that four talents are 
claimed in each action, in addition to the thirty minas, is pure imagina- 
tion, there being nothing in Demosthenes to warrant it. Auger and 
Pabst have both understood it rightly. I subjoin their notes : 

"II y avoit quatre fils d'Aristechme ; les deux adversaires rede- 
mandoient chacun h, chaque fils'de leur tuteur trois mille drachmes, ou 
trente mines; k eux deux ils redemandoient done en tout huit fois 
trente mines, ou quatre talents." 

** Da es zwei Klager waren und viev Beklagte, und da jeder Eliiger 
an jedem Beklagten dreissig Minen forderte, so kommen zwei hundert 
und vierzig Kinen oder vier Talenie heraus.'' 
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these men have arriyed at such a pitch of impudence and 
audacity, that after the lapse of fourteen years from the time 
when they released our father, and twenty-two years from 
the commencement of the proceedings against him,^ and after 
the death of our father, with whom they made the compromise, 
of the guardians, who after his death had the management 
of our property, of their own mother, who was acquainted 
with all these particulars, of arbitratoi-s and witnesses and (I 
may say) almost everybody, looking on our inexperience and 
necessary ignorance of the facts as a godsend for themselves, 
they commenced these actions against us, and dare to make 
an assertion which is neither true nor honest. They say- 
that they did not sell their patrimony for the money which 
they received, nor did they give up their estate, but that all 
the debts and furniture, and indeed all the money that was 
left to them, is still theirs. I know by report, that Xeno- 
pithes^ and Nausicrates^ left their whole property in out- 
standing debts, and possessed very little tangible property ; 
and that, after the debts had been got in, and a few articles 
of furniture and some slaves had been sold, their guardians 
purchased the lands and lodging-houses, which these men 
received from them. If there had been no dispute about 
these matters before, if there had been no legal proceedings 
for mal-administration of this property, it would have been a 
different case : but as these men charged our father with 
general breach of his guardianship trust, and, after taking 
legal proceedings upon such charge, recovered compensation, 
all these matters have been released. For of course these 
men did not prosecute their actions for the mere name of 
" breach of trust," but for the money; nor did the guardians 
buy off the name only, but the claims, for the money which 
they paid. 

That for not a particle of the debts which my father got in 
before the discharge, or (in short) of the money which he 

1 yrypaiifiivoi — ^Reiske — "patrem male gestas tutelcs detiUerunt ad 
judicem revmque egenmt,** Pabst — ** sie ihn belangt batten." 

Scbafer observes — " Mlrum inter petendum et transigendnm octos 
anuos iDterfuisse." It seems strange also, that tbe term yfypoftfUyot 
should be applied to a civil action. And therefore I am inclined to 
think it has reference to a public prosecution, brought against Aris> 
taechmus during the minority of his wards. See page 991» (orig.) 

3 The uncle of the plaintiff. » The father of the plaintiff. 
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received under the guardianfihip, have these men a right of 
action against ns, after having withdrawn from their claims, 
I think you have all clearly learned from the laws themselves 
and the release. That the sums in question could never have 
been collected afterwards, (for that is the fabrication by which 
they seek to mislead you,) I will proceed to prove. They 
will hardly venture to allege that my father received them ; 
for he died three or four months after his arrangement with 
my opponents : and I will show that it is impossible for the 
money to have been received by Demaretus, our testamentary 
guarcUan ; (for his name also they have inserted in the plaint.) 
Our strongest witnesses are the complainants; for it will 
appear that they have never brought an action against Dema- 
retus in his lifetime : but, independently of that, any one who 
looks attentively at the case Itself will see, not only that 
Demaretus never received the money, but that it is impossible 
he ever should have received it. For the debt was in Bos- 
porus ; and Demaretus never went to that place ; how then 
could he have got it paid 1 It may be said perhaps, he sent 
some one to collect it. Just look at the matter in this way — 
Hermonax owed these men a hundred staters, which he had 
received from Nausicrates. AristsBchmus was their guardian 
and curator for sixteen years. Well then ; the debt which 
Hermonax paid with his own hand after these men had 
attained their majority, he did not discharge when they were 
minors ; for of course he did not pay the same money twice. 
Now would any man be so foolish as voluntarily to pay a debt 
(upon a demand by letter) to a person not entitled to it, 
after having for so long a period evaded payment to the 
rightful owners ? I should hardly think so. 

To prove the truth of these statements — that our father 
died immediately after the arrangement — ^that our opponents 
never brought an action against Demaretus for this money — 
and that Demaretus did not go at all to sea and never made 
a voyage to Bosporus — take the depositions. 

[ The , Depositions,] 

It has thus been made clear to you from the dates and the 
depositions, that our father did not get payment after the 
release — that no one would have paid the money voluntarily, 
if Demaretus had sent a person out for it — and that he wasp 
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not Mkely to make a voyage or go to Bosporus. I wish now 
to show you, that their whole statement of the case is a false- 
hood. They have inserted in the plaint which they are now 
prosecuting, that we owe the money, inasmuch as our &.ther 
received payment of it and passed it over to them as an out- 
standing debt in his guardianship account. Take the record, 
if you please, and read it. 

[The Plaint.] 

You hear it stated in the plaint — " inasmuch as Aristsech- 
mus passed the debt over to me in his guardianship account." 
But, when they brought an action against my father for breach 
of his trust as guardian, they stated the contrary to this ; for 
they treated him as not having rendered an account, and 
made that specific charge. Kead the plaint in the action 
which they then brought against my father. 

[The Plaint] 

In what account do you charge that he gave up the debt 
to you, Xenopithes and Nausimachus ? For at one time you 
brought actions against him and demanded money, on the 
ground that he refused to render an account : at another time 
you sue on the plea that he handed over something to you. 
If you may bring your pettifogging actions on both grounds, 
first demanding compensation because he did not give some- 
tiling up to you, and then suing because he did give it up, 
there's nothing to prevent your looking out hereafter for 
some third ground, to commence fresh proceedings upon. 
But the laws do not allow this : they say, that actions shall 
only be brought once against the same party for the same 
cause. 

To show you, men of the jury, that they have not only 
sustained no wrong on the present occasion, but are suing us 
contrary to all the laws, I will cite to you also this statute, 
which expressly declares, that, if five years have elapsed, and 
the orphans have brought no action, their right of action for 
all claims arising out of the guardianship shall be barred. He 
shall read you this law. 

[The Law.] 

You hear the law, men of the jury, declaring positively 
that, if they bring no action within five years, their right of 
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action shall bo barred. Well, we commenced an action; they 
may say. Yes, and you settled it too : therefore yon have no 
right to take any further proceedings. It would indeed be 
monstrous, when for the original injury the law does not 
allow actions to be brought after five years by orphans against 
tlieir unrel eased guardians, that you should now in the twen- 
tieth year maintain an action against us, the children of your 
guardians, for matters upon which you gave them a release. 

I hear however, that they will avoid all argument upon 
the laws or the facts of the case, but are prepared to assert, 
that a large property was left them and they were defrauded 
of it ; and for proof of this they will refer to the magnitude 
of the damages claimed in their original suit, and will deplore 
their orphan state, and go through the details of the guard- 
ianship accounts : these and such as these are the points on 
which they rely, and by means of which they think to impose 
on you. For my part, I think that the magnitude of the 
damages claimed in those actions is a stronger proof for us, 
that our father was sued vexatiously, than for them, that 
they were defrauded of a large property. For no one, if he 
could establish a claim for eighty talents, would have taken 
three talents to withdraw; but any guardian, defending an 
action for such heavy damages for breach of trust, would 
have given three talents, to buy off the risk and the natural 
advantages which then belonged to these men. For they 
were orphans and young, and their characters were unknown ; 
things that with you, as every one says, outweigh a multi- 
tude of arguments. 

I think also I can show, that you ought not to listen to a 
word from them on the subject of the trust For let it be 
conceded to them, that they have sustained the utmost pos- 
sible injustice, and that all their present allegations are true 
— this, I presume, you will all acluiowledge, that other people 
have suffered wrongs before now, of a more grievous nature 
than pecuniary wrongs; (for example, unintentional homi- 
cides, and pro&ne outrages, and many similar offences, are 
perpetrated ;) yet in all these oases the injured parties are 
finally and conclusively barred, when they have come to a 
settlement and given a release. And this rule of justice is 
ISO universally binding, that, when a man has convicted 
another of intentional homicide, and clearly proved him to 
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be tainted with pollution, yet, if he afterwards condones the 
crime and releases him, he has no longer the right, to force 
the same person into exile. Nor again, where the murdered 
man has released his murderer before he died, is it lawful for 
any of the relations to prosecute ; but those whom the lav^s 
sentence, upon conviction, to banishment and exile and 
death, if they have been released, are by that word " release " 
at once absolved from all penal consequences. Then, upon 
questions of life and all that is most precious shall a release 
be valid and binding, but on questions of money and claims 
of minor importance shall it be of no efifect ? Surely you 
will never allow this. The worst part of it would be, not 
that I should fail to obtain justice before your tribunals, but 
that, a sound rule of practice, establifshed time out of mind, 
would now be abolished. 

" They did not let our property " — perhaps our opponents 
will say. No ; because your uncle Xenopithes did not wish 
it let, but, after the prosecution had be^n instituted by 
Nicidas,^ persuaded the jury to allow him to manage it, as 
everybody knows. "The guardians plundered us grossly." 
Well ; you have received from them the compensation which 
you agreed to take ; and surely you are not to get it 
again from me. But, that you may not suppose for a mo- 
ment^ men of the jury, that there is anything in the point — 
although it is manifestly inequitable that, after having settled 
with the offending parties, they should accuse persons who 
know nothing about the matter — notwithstanding this, Xeno- 
pithes and Nausimachus, if you believe that your case is so 
wonderfully good, return us the three talents and then go on 
with it. As you got so much for not pressing these charges, 
you are bound to hold your tongues until you have returned 
the money : you must not make the charges and keep the 
money too ; that is the extreme of unfairness. 

Very possibly also they will talk of the galleys which they 
have equipped, and say that they have expended their pro- 
perty for your benefit. That they will assert what is false — 
that they have wasted a considerable part of their substance, 
while the state has had but a trifling portion of it, and that 
they will claim at your hands a gratitude which they have 

^ See the second Appendix to this volume. 
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not earned or merited — all this I will pass by, men of the 
jury. T hold myself, that you ought to have a feeling of 
gratitude to all who liear the public burdens. But to whom 
should you be most grateful? To those who, while they 
perform that service which is useful to the state, do not 
create what every one will say is a shame and a reproach. 
Now those persons, who in serving the public offices have 
dissipated their private property, bring odium upon the state 
instead of advantage ; for no one ever blames himself, but 
says that the state has deprived him of his substance. Those 
ou the other hand, who discharge cheerfully the duties which 
3'ou assign to them, and at the same time preserve their pro- 
jjerty by the general prudence of their lives, are not only 
preferable to the other class in this respect, that they both 
have been useful and will be so again, but also because you 
get their services without reproach. It will appear, that we 
have so conducted ourselves in relation to you : of these 
men I shall say nothing, for fear they should charge us with 
calumniating them. 

I shall not be surprised if they try to shed tears and move 
your compassion. I conjure you all on the other hand to 
remember, that it is in&mous, or rather iniquitous, after 
having wasted their substance in gluttony and debauchery 
with Aristocrates and Diognetus and men of that sort, in a 
scandalous and profligate manner, to come now with crying and 
whining, in order to get the property of other people. You 
had reason to weep for your former conduct : this is not the 
time to weep, but to show that you never gave a release, or 
that you can sue again for the matters released, or that it is 
right to commence an action twenty years afterwards, when 
the law has prescribed five years as the limit. These are the 
points which the jury have to determine. If they are unable 
to show these things, as they will be unable, we entreat you 
all, men of the jury, not to abandon us to the mercy of our 
opponents, not to give them a fourth property in addition to 
three others which they have mismanaged — ^that namely which 
they received from their guardians without dispute, that 
which they got to compromise their actions, that which they 
lately wrested from iEsius by a judgment— but suffer us, as 
we are entitled, to retain what is our own. It is of greater 
aervice to you, remaining in our hands, than if it was in 
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theirs ; and surely it is more just that we should have what 
belongs to us, than that they should have it. 

I see no reason to add anything more ; as you seem fully 
to understand what has been said. Pour out the water. 



THE ORATION AGAINST BOEOTUS— I. 

OR, THE ORATION FOR THE NAME. 

THE ARGUMENT. 

The proceeding which gave rise to the present speech was one of a 
singular nature, for which no parallel can be found in our own law, 
but for which the usages of Attic life seem to have afiforded a reason- 
able ground. 

Mantias, the father of the plaintiff, was a citizen of the Acamantian 
tribe and township of Thoricus. He married a daughter of Polya- 
ratus, a widow, with whom he received a portion of a talent, and by 
whom he had two sons, the plaintiff, and another who died young. 
The plaintiff was brought up in his father's house, named Mantitheus, 
and registered in that name in his township. Mantias at the same 
time had a mistress, named Plangon, the daughter of Pamphilus, an 
Athenian citizen. By her he had two sons, whom for many years he 
did not acknowledge ; but after his wife's death he seems to have 
married Plangon, and her eldest son, (the present defendant,) soon 
after he had grown to manhood, took legal proceedings to establish 
his own and his brother^s birthright. 

The claim was resisted, and the dispute referred to arbitration ; when 
Plangon resorted to an extraordinary artifice to procure a judgment 
in her son's favour. She persuaded Mantias to stake the cause upon 
an oath to be tendered to her before the arbitrator, on the terms 
that, if she swore the children were his, he should adopt them, if she 
declined to swear it, he should be quit of them altogether ; and she 
gave him a solemn promise on oath, that she would decline the oath 
' when tendered to her, stipulating to receive a sum of money, which 
was deposited for her in the hands of a third party. Notwithstand- 
ing this promise, when the oath was tendered to her before the 
arbitrator, she accepted it, fathered the children on Mantias, and 
caused the award to be pronounced against him. 

(As to the tendering of oaths, the reader is referred to YoL III. Ap- 
pendix X. page 884.) 

The award being under the circumstances conclusive against him, 
Mantias took the sons of Plangon to the meeting of his clansmen at 
the Apaturia in the usual way, and entered them in the register, the 
elder in the name of Bosotus, the younger in that of Pamphilus. A 
few years after, and before he had introduced them to the members 
of his township, Mantias died. Bceotus, dissatisfied with the name 
given to him by his father, which was that of his maternal imcle, 
took the step which led eventually to the present action. He went 
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to the townsmen of Thoricus, and got them to register him in the 
name of Mantitheus, alleging that he, being the eldest brother, was 
entitled to the nume of his paternal grandfather. The exact time 
when this took place is not mentioned; nor lathe sequence of events 
by any means clear. 

(On the subject of Attic names, see Becker's Charicles, Excursus I. 
page 219. As to the registers of the dan and the township, eee Vol. 
III. page 274, and the first Appendix to this volume.) 

Mantitheus, the present plaintiff, after his father's death, received his 
half-brothers into the house, and consented to share the inheritance 
with them. He claimed however a talent out of the estate, as the 
marriage portion of his mother. Thereupon Bceotus set up a counter- 
claim of a hundred minas, as the portion which Mantias had received 
with his mother Flangon. Under the advice of friends, they divided 
among them the bulk of the effects, and left the house as a reserve 
fund, to abide the issue of this dispute. 

I have said that Plangon seems to have been married to Mantias after 
his first wife's death, which happened many years before his own. 
This fact is not indeed mentioned anywhere in the plaintiff's speech ; 
he says on the contrary, that even after his mother's death he would 
not bring Flangon into his house, and he insinuates that there never 
was any marriage between them ; but he does not expressly deny it, 
and from the absence of any express denial, as well as from the con- 
cessions of the plaintiff himself, the fact of JPlangon's marriage must, 
as I conceive, be inferred. For, had she never been more than a 
concubine, her sons could have had no heritable rights. 

Mantitheus having commenced a suit against his half-brothers for his 
mother's portion, and they a similar one against him, both were 
referred to the arbitration of one Solon. A good deal of time having 
been wasted, through the wilful delays (as the plaintiff Mantitheus 
alleges) of his opponents, Solon died without having made any award. 
The causes were then referred to another arbitrator, who gave judg- 
ment in both for Mantitheus. In that where Boeotus was plaintiff 
he had attended, but offered no evidence to support his case ; in the 
other he suffered judgment to be given against him by defatdt. He 
disputed however the legality of the latter judgment, on the ground 
that he had been sued in the wrong name ; and Mantitheus found 
himself compelled to commence a fresh suit against him in the name 
which he had improperly assumed. This (as we learn from the 
second speech against Bosotus, p. 1013,) occurred in the eleventh 
year after the father s death. 

Keanwhile Mantitheus had been annoyed in various ways by Boeotus 
and his brother. They had made other pecuniary demands upon 
him, and succeeded in recovering them. Boeotus, having on one 
occasion come to blows with him, cut himself afterwards in the head, 
and charged his brother before the Areopagus with having ma- 
liciously wounded him. He conducted himself so profligately, and 
kept such bad company, that Mantitheus, having a grown-up 
daughter, was compelled to leave the house which the father had left 
them. The identity of names had been attended with some un- 
pleasant occurrences, besddes that already mentioned. Mantitheus 
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V 

having been elected to a military command, Boeotus pretended it had 
been conferred on himself. A judgment having been recovered 
against Boeotus in the assumed name, he gave out that his brother 
was the party liable. A charge of desertion had been preferred 
against Boeotus, and the plaintiff had been summoned upon it. And 
the defendant's general conduct was so ex1a*ava^ant and reckless, 
that his brother was in continual fear of being mistaken for him. 

Under these circumstances Mantitheus commenced an action against 
Boeotus, in order to compel him to abandon the name which he bad 
assumed. The arguments in the plaintiff's speech are chiefly upun 
the law of the case, to show that the assumption of his name was a 
wrongful act, which subjected Boeotus to an action. 

He contends on general grounds, that a son had no right to assume a 
different name from that which his father had given him ; that such 
a thing as two brothers having the same name was wholly unprece- 
dented; this being so, as the facts of the case established that he 
(the plaintiff) had by the gift of his father a prior title to the name 
of Mantitheus, the defendant's usurpation of it was illegal. Even 
were Boeotus the elder by birth, which the plaintiff denied, the 
seniority in regard to name belonged to the plaintiff; for Boeotus 
was only to be regarded as the son of Mantias from the time of his 
introduction to the clansmen. 

There were reasons both of a public and a private nature, why the 
action ought to be maintainable. It was manifest, as both plaintiff 
and defendant were sons of the same father, if their pergonal names 
were the same, there would be no means of distinguishing them. 
Each would be called "Mantitheus son of Mantias of Thoricus.** 
This would lead to ambiguity and confhsion. If either of them were 
nominated to any public office, such as that of Choragus or Qymnaai- 
arch, it would be uncertain which of the brothers was intended; 
each might endeavour to shift the burden on the other, and the 
public service would be neglected. Some of the most important 
departments of the administration might suffer in this way; as the 
coUection of the property-tax, or the musters of troops. When 
the nomination was to an office of honour or profit, as to that of 
Archon or Juror, mischief would follow from the opposite endeavour. 
Each would contend that he himself was the party chosen; and this 
would lead to unseemly wrangling and contests at law. 

The mischiefs of a purely private character were no less serious. The 
pseudo-Mantitheus might commit offences or get into scrapes, of 
which the blame or the penalty might fall upon the real Mantitheus. 
Nothing was more likely, when they looked at the persons with 
whom Boeotus associated, and his vicious and profligate course of 
life. Should a civil or criminal charge be brought against him, his 
brother, from the confusion of names, might become amenable to 
iQgal process. If a judgment were recoi^ded against the pseudo- 
Mantitheus, the real Mantitheus might be liable to execution, or 
become a state-debtor ; or supposing it to be known at the time who 
the real debtor was, after the lapse of some years, if the debt were 
not paid, the two brothers might be confounded, and the debt of 
Boeotus might be enforced against the plaintiff's children. Again^ 
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Bome private enemy of Boeotus, knowing how his affiliation had been 
procured, might hereafter denounce him as an alien, and indict him 
for usurping civic rights. Many similar cases might be supposed. 
The plaintiff, so long as he had the same name, was continually liable 
to be implicated in the defendant's misconduct or misfortune. Some 
annoyances had already occurred ; others were likely to occur again ; 
and it was not just that he should be exposed to such perils. 

The modern reader may be surprised, that a complaint of this kind 
should have been brought before the Athenian tribunal. In our 
own times it is easy to designate an individual in such a way that he 
cannot be mistaken. John Smith is distinguished from numerous 
others who bear the same name by being described as " John Smith 
of number 100 Cheapside in the City of London tailor." But in 
Athens the custom was to describe a man only by his own name and 
that of his father and his township. This was his address, his legal 
title and addition ; this, and nothing further, was entered in the 
public records and documents. (See the first Appendix to this 
Volume.) It became desirable therefore to avoid the multiplication 
of names ; and there was no great difficulty in avoiding them in a 
small community, such as that of an Athenian township. 

Although there is no paraUel in our own law for an action such as the 
present, there are proceedings to prevent acts of injustice of a some- 
what similar character. I allude to applications for an injunction to 
prevent the adoption of a name or title for a journal or periodical, 
which has already been assumed by another journal or periodical ; 
or to restrain the piracy or imitation of labels to a patent medicine, 
or the like. 

The form in which this action was presented to the court does not 
appear. I conceive however, that there was a demand for compen- 
sation in damages, which were laid at a small amount, as the plain- 
tiff's main object was to compel the defendant to drop the name of 
Mantitheus. A verdict for the plaintiff would have had the desired 
effect ; for, if Boeotus had continued to use the name, another action 
might have been brought ; and so on, toties guotieSf with an increase 
of damages for contumacy. 

Reiske infers from a passage in the second action against Boeotus, (page 
1013,) that the plaintiff lost the verdict in this action. But this, as 
Schafer observes, does not prove it. 

I ASSURE you by the Gods, men of the jury, it is out of no 
litigious spirit that I commenced this action against Boeotus: 
I was aware, it would seem strange to many people, that I 
should commence an action because a person chose to have 
the a&me name as myself : but the consequences that would 
result, if I did not bring this matter to a settlement, made it 
necessary to have the case tried before you. Had the de- 
fendant claimed to be the son of another father, and not of 
mine, I might well have been regarded as a meddling body, 
for caring by what name a person called himsel£ But 



2(>6 THE ORATIONS OF DEMOSTHENES. 

he commenced legal proceedings against my &ther, and 
leaguing himself with a gang of pettifoggers, MnesicleSy 
whom probably you all know, and Menecles, the man who 
convicted Ninus,^ and some others of the same description, 
contended in the suit that he was my father*s son by the 
daughter of Pamphilus, and that he was cruelly treated and 
excluded from his civic rights. My father — for the whole 
truth shall be told you, men of the jury — ^fearing to come 
into court, lest some one to whom he had given offence by 
his political acts should take this opportunity of attacking 
him, and at the same time being deceived by the defendant's 
mother — for she had sworn that, if he tendered her an oath ^ 
upon the isubject, she would not swear it, and in that case 
their dispute would come to an end, and she bad bargained 
for a sum of money to be deposited with a third person ^ — on 
these conditions, I say, my father tenders her the oath. She 
accepted it. and swore that not only the defendant but his 
brother also, her otner son, was mv father's child. As sne 
had done this, it became necessary to introduce them to the 
clansmen, and there was no excuse left. He introduced 
them, he adopted them as his children ; (to pass over wnat 
intervened,) he enters the defendant at the Apaturia * by the 
name of Boeotus in the register of his clansmen, and the othor 
one by the name of Pamphilus : I had been registered by tlie 
name of Mantitheus. It happened that my &,ther died before 
the entries were made in the register of the townsmen ; and 
the defendant went and entered himself in the township register 
by the name of Mantitheus instead of Bosotus. How greativ 
this damages not only me but you, I will explain, when I 
have produced witnesses to confirm my statements. 

1 " Ulplen, dans ses commentaires sur la harangue de Ddmosth^ne 
toucliant la fausse ambassade, parle de cette mdme Ninus, et dit qu'elle 
fut accusde par M^n^cl^s de composer pour les jeunes gens des phil- 
tres amoureux." — Auger. 

' As to the nature of this oath, see Vol. III. Appendix 9, page 884. 

* fuaeyyvfiaafifyiis dpy6piov. ** Ex argumento et ipsis in Bceotiun 
orationibus apparet, Mantiam pollicitum esse Plangoni pecuuiam apud 
sequestem depositam aut sponsoribus datis." Wolf. 

Reiske in his Index interprets it differently; as if Plangon had 
deposited money as security for keeping her promise. Pabst renders 
it— "nachdem sie eine Geldsumme als Pfand sich hatte ap-^eiMQ 
lassen." 

* See Volume IH. Appendix 6, page 27L 
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[WUneatea,] 

The manner in which my &,ther entered us in the register 
you have heard from the witnesses : I will now show you, 
that, as the defendant did not choose to abide by these entries, 
I have brought the action necessarily and justly. Surely I 
am not so wrong-headed and unreasonable, as, after having 
consented (since my father adopted these men) to take only 
a third part of the inheritance, the whole of which was mine, 
and after acquiescing in that arrangement, to engage in a 
family quarrel ^ about a name, unless for this reason, that for 
me to change my name would draw with it the deepest 
degradation and the reproach of cowardice, while for the 
defendant to have the same name as myself would on many 
accounts be impossible. 

In the first place, (to begin with public matters before 
private,) in what manner will the state give its command to 
us, if anything is required to be done ? I suppose the tribes- 
men will nominate us in the same way as they nominate 
others. Well then ; they will nominate me as Mantitheus the 
son of Mantias of Thoricus, if they propose me for choragus 
or gymnasiarch or feaster of the tribe, or for any other office. 
By what then will it appear, whether they nominate you or 
me ? You will say they have appointed me, and I shall say 
it is you. Suppose, after this, the Archon summons us, or 
any other magistrate before whom the case is brought: we 
do not comply, we do not perform the duty : which of us will 
be amenable to the legal penalties? And in what manner 
will the Generals enter our names, if they put us in a board 
of tax-payers, or if they appoint either of us a trierarch ? Or 
if there be any military expedition, how will it appear which 
of us is the person on the muster-roll ? How, if any other 
functionary impose a public charge ; for example, the Archon, 
the King-archon, the Umpires of prizes — what sign will dis- 
tinguish the person intended ? Perhaps they will affix " the 
son of Plangon," if they enter your name, and the name of 
my mother, if they enter mine. And who ever heard of such 
a thing ? By what law can such a description be appended, 

1 (vyofiaxtty — ^Reiske in Lis Index — " cum aliquo contendere, c^ju8 
Bis neceaearius, a quo ayelli nequeas, cum quo necessaria tibi sit et in* 
evitabilis vitse consuetudo." Pabst — " einen Familienhader erheben.** 

VOL. IV. R 
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or any other addition besides the name of the &ther and the 
township ) And these being both the same, a pretty con- 
fusion must result. 

Again — suppose Mantitheus son of Mantias of Thoricns 
were summoned as juror : what should we do) Should we 
both go to the bench 9 By what token will it be known 
whether he has summoned you or me 1 Or, by Jupiter, sup- 
pose the state elects to any office by lot ; as to that of Coun- 
cillor, Judge, or any of the rest: how will it be known which 
of us is appointed 1 — ^unless a mark is to be attached to the 
brass plate,^ as there might be to anything else ; and even 
then the people will not know to which of us it belongs. He 
then will say he is appointed, and I shall say I am ; and the 
only thing left will be to go before the court. So in each 
of these cases the state will impanel a jury for us ; and of 
that right, which is common to all, namely, to hold the office 
to which one is chosen by lot, we shall be deprived ; instead 
of this, we shall abuse one another, and the successful talker 
will get the office. And which would be most advantageous 
for us — to get rid of our existing dissensions, or to begin 
quarrelling and wrangling afresh ; which we must inevitably 
do, when we have a dispute about an office or anything else 1 
But how will it be — ^for we must examine every imaginable 
case — if either of us, before he goes to the ballot, should per- 
suade the other to give him up the office, in case of his being 
drawn for it ? And what is this but one man balloting with 
two balls ? And shall it be in our power to do with impunity 
a thing which by law is punishable with death ? Aye, but 
we shall not do it. I know that; at least I can speak for 
myself : but it is not right that there should be individuals 
exposed to such a penalty, when it may be easily avoided. 

Well : I have shown the damage which the state suffers. 
What is my own private damage 1 Observe how serious it is, 
and consider if there is reason in what I say. In fact, the 
damage done to me is far more grievous than what you 
have lieard. You all know that he was intimate with Mene- 
cles and his set in that person's lifetime, and now he associates 
with others who are no better, and has the same pursuits and 
objects, and wishes to be thought an orator; and, by Jupiter, 

^ As waA the practice in the election or impanelling of jurors. See 
Article AtKatTTrfs in the Archaeological Dictionary. 
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perhaps he is one. Suppose in course of time he commeuces 
the same kind of proeeedings as those persons — I mean in- 
dictments, presentments, informations, arrests — and in any 
such proceeding — (for the accidents in human life are 
numerous, and even the cleyerest people, when they are too 
arrogant, you know how to keep within bounds on all occa- 
sions) — suppose he incurs a fine to the state : why will it be 
recorded against him more than against me? Perhaps, it 
may be said, because everybody will know which of the two 
was amerced. Very good: but suppose (what may easily 
happen) that time has elapsed and the debt is not paid ; why 
will it be entered against his children more than against 
mine, when the name and the father and the tribe and all 
particulars are the same 1 Again — suppose a man sues him 
in ejectment, not pretending to have any claim against me, 
and afterwards, when he has established his right in the suit, 
enters the record of the judgment : ^ why will the judgment 
be entered against BoBotus rather than me ? How will it be, 
if he fidls to pay any of the property taxes ? how, if any other 
suit be commenced, or (to speak generally) if any unpleasant 
report be spread, concerning the name 1 Which of the people 
will know whether it is I or whether it is he, when there are 
two named Mantitheus by the same father ? 

Now take another case. Suppose he were prosecuted for 
evading military service, dancing as a chorister when he should 
be campaigning — as on this late occasion, when the rest went 
over to TaraynsB, he was left behind here and celebrated the 
feast of Cups,2 and stayed and danced in the chorus at the 
Dionysia, as all you that were at home witnessed ; and, after 
the troops had left EuboBa, he was summoned on a charge of 

^ Kvpiay 8^ voirifrdfjLtvos iyypdr^at. Pabst. " Aber doch durch schrift- 
liche Eintragung seiner kkge Rechtgiiltigkeit verschafiPte.'* 

Ab to the i^ovKfis MktJj see Meier and Sohomann, Attic Process, 
page 486 ; and Volume III. of this work, page 391. Reiske in his notes 
gives a pretty clear explanation of this passage. No danger could 
accrue to Mantitheus in the supposed case, until the record of the judg- 
ment; because Boeotus would be summoned to appear, called upon ^o 
plead, interrogated before the magistrate, &c. ; in short all the proceed- 
ing in the action would be taken against him; but when once the 
judgment was entered, it would in effect be a judgment against the 
real as well as the soi-diaant Mantitheus : for after a lapse of time the 
actual proceedings might be forgotten, while the record would remain. 

* See Volume III. A])pendiz VI. page 284. 

s2 
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desertion, and I, who commanded the division of my tribe, 
was compelled to receive the indictment, as it was against my 
own name coupled with my Other's ; ^ and, if pay had bem 
provided for the juries, they would undoubtedly have brought 
me into court. If the aiTair had not occurred after the sealing 
of the boxes, I should have called witnesses to prove it. 

So much for that. Now suppose he were summoned for 
usurpation of civic rights. He makes many enemies, and the 
way in which my father was compelled to adopt him is no 
secret. You certainly, at the time when my father refused 
to acknowledge him, thought that his mother spoke the 
truth ; but when, with his birth thus established, he begins 
to make himself disagreeable, youll change your minds some 
day and believe my Other's story. How if, in fear of being 
convicted of perjury for the aid which he lends to his asso- 
ciate he should allow judgment to go by de&ult against 
him in such a proceeding ? Do you think it is a trifling dis- 
advantage, men of Athens, to be for one's whole life the 
partner of this man's character and conduct 1 

I beg you to observe, that my alarm even on these last- 
.nentioned grounds is not imaginary. Boeotus has already, 
men of Athens, had some indictments preferred against him ; 
and the obloquy extends to me, who am wholly innocent. 
And he laid claim to the office, to which you elected me ; 
and many unpleasant things have occurred to us through the 
name. I shall produce witnesses, and give you fall proof of 
every particular. 

[Witnesses,^ 

You see the consequences, men of Athens ; you perceive 
the annoyance which the thing occasions. Even if there 
were no disagreeable results — ^if it were not wholly impK>s- 
sible for us to have the same name — surely it is not just, 
while Bceotus has his share of the property by virtue of my 
father's compulsory acknowledgment, that I should be de- 
prived of the name, which my father gave me voluntarily 
and without any compulsion. I cannot see the justice of 
tins. To show you that my father not only made the entry, 

^ Because it was nominally directed against me, having my name and 
addition. Pabst. ** Ich sahe mich genQthigt, gegen den yon meinon 
Yater her auf mich yererbten Namen eine klage zusulassen." 

Schiifer correctly explains xarpSiBev, " nomine patris addita** 
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in the manner I have already proved, in the register of the 
clansmen, but also gave me this name when he kept the 
tenth day after my birth ^ — please to take this deposition : 

[The Deposition.'] 

Tou hear, men of Athens, that I have always borne the 
name of Mantitheus ; but the defendant was entered in the 
clan-register, when my fetther was compelled to enter him, 
under the name of Boeotus. I should be glad then to ask 
him in your presence — If my father had not died, what 
should you have done at the meeting of the township? 
Would you not have allowed yourself to be registered in the 
name of Bodotus 1 It would have been absurd to enforce the 
registry, and yet afterwards to prevent it. But my father, if 
you had allowed him, would have entered you in the town- 
ship register by the same name as he had entered you in the 
clan-register. By earth and heaven ! it is monstrous, that he 
should say Mantias was his father, and yet dare to disaffirm 
the acts done by him in his lifetime. 

He ventured before the arbitrator to make a most impu- 
dent assertion — ^that my father kept the tenth day for him 
as he had kept it for me, and gave him the name of Manti- 
theus — and he produced some witnesses, with whom my 
father was never known to have any acquiaintance. You 
must all be aware that, in the first place, no man would have 
kept the tenth day for a child, whom he did not believe to 
be rightfully his own ; and in the next place, no one, after 
keeping the day and showing a parent's fondness for the 
child, could have brought himself afterwards to repudiate 
him. My father, though he might have quarrelled with the 
mother of these children, would not have hated them, if he 
believed them to be his own : it is far more usual for man 
and wife, when they are at variance, to become reconciled for 
their children's sake, than to hate their children for the in- 
juries which they have done to one another. This however 
is not the only proof that his assertion, if he repeats it, will 
be false. For, before he pretended to be our relation, he 

^ This was the christening, as we should say ; when the name was 
given to the in£a.nt, and the parents gave a feast and sacrifice to which 
they invited their friends and relations. Proof that such a feast was 
given was important on questions of pedigree and citizenship. See 
Becker's Charicles, Excursus to Scene I. page 220, Translation. 
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used to go to the training-school ^ of the Hippothoontian tribe, 
to dance in the chorus of boys. Is there one of you who 
believes, that his mother would have sent him to that tribe, 
when she had been cruelly used (as she says) by my fisither, 
and when she knew that he had kept the tenth day and after- 
wards denied it ? I should think not a man would believe 
this. For you might just as well have gone to the training- 
school of the Acamantian tribe, and then the tribe would 
have been in conformity with the giving qf the name. 

To prove the truth of these statements, I will call as wit- 
nesses before you persons who went with iiim to the training- 
master and know all the circumstances. 

[ Witnesses,"] 

Clear as it thus is, that by his mother's oath and the 
simplicity of the person who tendered her the oath he has 
obtained a father and established a birth in the Acamantian 
tribe instead of the Hippothoontian, Boeotus the defendant is 
not content, but has even commenced two or three actions 
agjEiinst me for money, in addition to the vexatious actions 
which he brought against me before. You must all know, 
what my father was as a man of business. I will say no 
more about it ; but, if the mother of these men has sworn 
truly, the vexatious character of these proceedings is palpably 
demonstrated. For if my father was so extravagant, that, 
after having espoused my mother in lawful wedlock, he kept 
another woman, of whom you are the offspring, and main- 
tained two establishments, how with such expensive habits 
could he have left money ? 

I am aware, men of Athens, that Boeotus the defendant 
will have no good argument to offer, but will resort to a 

1 Upon this passage Becker in his Charicles, Excursus to Scene L 
page 228, Translation, remarks as follows : — 

''The state never thought of erecting public institutionB to be 
maintained at the general expense. In Demosthenes (1001) we read, it 
is true — cts *linro$(mvri9a i^polra ^iJAt^v els irguZas xo/>€i^«y. But even 
if we adopt the inference drawn fi^m this passage by Bockh, PubL 
Econ. of Athens, p. 121, that the tribes had partly to provide for the 
instruction of their youth in music and bodily exercises, by the appoint* 
ment of teachers for this purpose, still such an association would adwaya 
bear the character of a private undertaking. The whole passage how< 
ever may with more probability be understood of Choregia: Sea 
Antiphon de Choreut&." 
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charge which he is always making, that my father spited him 
at my instigation ; and he claims to he entitled, as if he were 
the elder, to have the name of his paternal grand&ther. As 
to this point, it is better that you i^ould have a little infor- 
mation. I recollect, before he became a member of our 
&.mily, I just saw him as I might see any one else, and 
thought him younger than myself a good bit younger, to 
judge from appearance ; however I lay no great stress upon 
that, for it would be silly to do so. But if the defencUint 
Boeotus, when he thought proper to join the chorus of the 
Hippothoontian tribe, before he pretended to be my father's 
son, had been asked this question — '' what name do you say 
you are entitled to 1 " — had he said " Mantitheus," I would 
reply — "you can't claim it on the plea that you are older 
than I am : for, as formerly you supposed you had no con- 
nexion even with my tribe, how could you have claimed 
relationship to my grandfather ? " Besides, men of Athens, 
tliough none of you know the number of years — for I shall 
say that I am the elder, and he will say that he is — you all 
understand the reckoning of justice. What is that i That 
Boeotus and his brother should be considered my father's 
children from the time when he adopted them. He entered 
me in the township-register under the name of Mantitheus, 
before he introduced BoBotus to the clansmen. I therefore 
have a right to this name as the senior, not only in point of 
time, but in point of justice. 

Again, suppose you were asked this question — "tell me, 
Boeotus, how comes it that you now belong to the Acaman- 
tian tribe and ai*e a member of the Thorician township and 
the son of Mantias, and that you have a share of the pro- 
perty left by him ? " — you could only reply, that Mantias in 
his lifetime acknowledged you as one of his children. If you 
were asked, what proof or evidence you had of this, you 
would say — " he introduced me to his clansmen." • If you 
were asked, under what name he registered you, you would 
say " Boeotus ; " for by that name you were introduced. It 
is monstrous then, when through the name of Boeotus you 
enjoy the civic franchise and a share of my Other's inherit- 
ance, that you should choose to discard that name and take 
another. Suppose my father, were to rise from the grave, 
and require you either to keep to the name in which he> 
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adopted you, or to oall yourself the son of another &ther, 
would not his demand be thought a reasonable one 1 I then 
make the same demand upon you — either to sign yourself as 
another man's son, or to keep the name which Mantias gave 
you. 

Oh ! but that name was given you by way of contumely 
and insult. Nothing of the kmd. These men, when my fftther 
refused to acknowledge them, used repeatedly to say that the 
defendant's maternal kindred were quite as good as those of 
my father. Bceotus is the name of his mother's brother. 
And when my father was compelled to introduce them to the 
clansmen, I having been previously introduced as Mantitheus, 
he introduces the defendant under the name of Bceotus, and 
his brother \mder the name of Pamphilus. Show me, if you 
can, what Athenian ever gave the same name to two of his 
children. If you can, I will concede that my £sither gave 
you that name by way of indignity. However, if your 
nature was such that you could compel him to adopt you 
and yet not study to please him, you were not what a true 
son ought to be to his parents, and not being such, yoii 
deserved, I don't say to be treated with indignity, but to be 
put to death. Shocking indeed would it be, if the laws con- 
cerning parents should be binding on children whom the 
father himself considers to be his own, but of no force against 
those who push themselves into the fisunily by means of a 
compulsory affiliation. 

You most tiresome Boeotus ! I would wish you, if possible, 
to renounce all your bad ways : but, if that is asking too 
much, do pray oblige me to this extent — cease to give your 
self annoyance ; cease to harass me with litigation ; be con 
tent that you have gained a franchise, a property, a &ther. 
No one seeks to dispossess you, nor do I. I^ as you pretend 
to be a brother, you do the acts of a brother, people will 
believe that you are my kinsman. But if you plot against 
me, go to law with me, envy me, slander me, it will be 
thought that you have intruded into a strange fiunily and 
treat the members as if they were alien to you.^ As to me 

^ Fftbst perhaps more literally — " Du seyest in ein frendea Eigenthnm 
gekommen, und behandelst es als eine Sache, die Dlr nicht gehore." 
j^uger — " On yous croira un intrua dans notre famille, ud usurpateir d« 
nos biens." 
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personally — however wrong my father might have been in 
refusing to acknowledge you — I certainly am innocent. It 
was not my business to know who were his sons ; it was for 
him to show me whom I was to regard as brothers. So long 
therefore as he forbore to acknowledge you, I also held you 
to be no relation : ever since ho acknowledged you, I have 
regarded you as he did. What is the proof of this ? You 
have had your portion of the inheritance after my father's 
death ; you participate in our religious worship, in our civil 
lights ; no one excludes you from these. What would you 
Lave) 

If he says he is cruelly treated, if he weeps and whines 
and accuses me, don't believe what he says ; it is not right 
that you should, as the question is not about these matters 
now ; but remember, that he may obtain justice quite as 
easily if he is called Boeotus. Why are you so obstinately 
contentious 1 Do desist : do not cherish these malignant 
feelings towards me 1 I have none such towards you : nay, 
I must tell you, even now I am speaking more on your 
behalf than my own, when I insist that we should not have 
the same name. For whoever hears it pronounced must at 
all events ask, which of us is meant, if there are two persons 
called *' Mantitheus son of Mantias : ** then, if the person 
means you, he will reply — " the one whom Mantias was com- 
pelled to adopt*' How can you desire this ) 

Take and read, if you please, these two depositions, show- 
ing that my father gave to me the name of Mantitheus, and 
to the defendant that of Boeotus. 

[The Depositions, j 

I have now to show you, I believe, men of the jury, not 
only that you will satisfy your oaths if you pronounce the 
-verdict which I askj but that by the confession of the defen- 
dant himself it appears, that he ought to be called Bceotus 
and not Mantitheus. For, after I had commenced this action 
against him as Boeotus son of Mantias of Thoricus, at first he 
defended the action, and put in an affidavit for delay, as if 
he was BoBotus, but at last, when evasion became no longer 
possible, he suflfered an award to be given against him for 
uon-appearance, and just see, by the Gods, what he did ! — 
he gets a rule to set aside the award for non-appearance, 
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entitling himself BoBotus. But, if he had really nothing to do 
with that name, he should in the first instance have allowed 
the suit to proceed to its termination against Boeotus, and 
not afterwards have himself obtained a rule in that name to 
set aside the award. When he has thus by his own adjudi- 
cation declared his name to be Bosotus, what can he call upon 
you sworn jurors to decide 1 ^ 

To prove the truth ot these statements, please to take the 
inile to set aside the award, and this plaint. 

[ITie rule to set aside the award. The plaint,'] 

If now the defendant can produce a law, which empowers 
children to choose their own names, you will do right to pro- 
nounce the verdict which he asks : but if the law, which you 
all know as well as myself, authorises parents not only to 
give the name in the first instance, but also to cancel and 
publicly revoke it, if they please ; and if I have proved that 
my father, who had such authority by the law, gave to the 
defendant the name of Bc^otus and to me that of Mantitheus ; 
how is it competent for you to pronounce any other verdict 
than that which I ask ? On questions, upon which there are 
no written laws, you are sworn to decide according to what 
is right and equitable; so that, even had there been no 
statute upon this point, you would have been bound to give 
your decision in my favour. For what Athenian ever gave 
the same name to two of his children ? What Athenian, who 
is yet without children, ever will do so ? Surely none. What 
then you consider in your judgment to be right for your own 

' Perhaps Bosotae might have treated the summons to appear, and 
all the Bubseqiient proceedings against him in that name, as a nullity ; 
just as a person may do in our coimtry, who is sued in a wrong surname, 
by which he has never been known. On the other hand, as Bodotus had 
formerly passed by that name, and as this was a suit instituted for 
the very purpose of compelling him to keep that name, it might have 
been dangerous to treat the whole process as a nullity, for fear of his 
being concluded by the judgment. The safest course might have been to 
appear and defend the action, imder protest that he was sued by the 
wrong name ; and, for aught we know, this was the course that Bodotua 
adopted. Schafer pronounces the point to be a mere quibble. Snch 
points however are frequently taken by lawyers ; and a case like the 
present, for which perhaps the Attic law furnished no precedent^ was 
Ukely enough to lead both to quibbles and to difficulties. See the fol- 
lowing speech, page 1013 (orig.), and the argument to this. As to 
dtrriXfi^is see Volume III. pages 393, 394, 898. 
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children, you are bound in conscienoe to decide in our case. 
It appears therefore, having regard to what is right and 
equitable, having regard to the statute laws, to your oaths, 
and to the defendant's own confession, that I, men of Athens, 
am asking you what is &ir and reasonable, while the defen- 
dant asks what is not only un&ir, but contrary to the practice 
of the country. 



THE ORATION AGAINST BCEOTUS— II. 
OR, THE ORATION FOR THE DOWRY. 

THE ABGUMBNT. 

This is the action brought bythe same plaintiff against the same defendant 
to establish his title to the marriage portion of his mother. The cir- 
cumstances which led to it have already been explained in the argu- 
ment to the preceding oration, and need not be here repeated. As 
Boeotus disputed the fact of the plaintiff's mother having received a 
portion on her marriage, Mantitheus calls his maternal relations to 
prove it; and in answer to the counter-claim set up by Boeotus for the 
portion of his mother Plangon, in support of which no direct testimony 
had been offered, he shows by the facts and probabilities of the case, 
that Plangon was portionless, and that the defendant's accoimt of the 
matter is a fabrication. The decision of the arbitrator, which had not 
been appealed against, is insisted on by the plaintiff as affording a 
strong presumption in his favour. He enters, as in the previous case, 
into Uie topicic of their family history, shows how \mgratef ully Boeotus 
had treated him, and appeals to the sympathies of the juiy. 

It is the most grievous thing in the world, men of the jury, 
when any one is by name called brother of persons whom in 
reality he regards as enemies, and when, on account of cruel 
injuries which they have heaped upon him, he is compelled 
to come into a court of justice ; as is my case now. I have 
not only had the misfortune in the beginning, that Plangon, 
the mother of these men, deceived my &ther, and by manifest 
perjiuy forced him against his will to acknowledge them, and 
consequently I was deprived of two thirds of my patrimony : 
but, in addition to this, I have been driven by my opponents 
out of my paternal house, in which I was bom and bred, and 
iu which I received them after my father's death, though he 
in his lifetime would never admit them to it ; and I am de^ 
prived of the marriage portion of my own mother^ for which 
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I am now suing. I have myself given them satisfaction for 
all the demands which they made upon me, except a few 
cross-demands which they have vexatiously brought against 
me on account of this action, as will be perfectly clear to 
you ; yet from them in a period of eleven years I have not 
been able to obtain anything that is reasonable, and at length 
I have recourse to you for protection. I beseech you then, 
men of the jury, to give me a favourable hearing while I 
address you to the best of my ability, and, if it shall appear 
to you that I have been shamefully treated, to forgive my 
coming here to recover what is my own, the more especially 
as it is for a portion to give with my daughter; for I married 
when only eighteen at my father's request, and so it happ>ens 
that I have a daughter already marriageable. It is just 
therefore on many accounts that you should redress the 
wrongs which have been done to .me ; and it is meet that 
you show resentment against these men ; who (0 earth and 
heaven !) when they might by doing justice have avoided 
coming into court, are not ashamed to remind you of any- 
thing which our father may have done amiss or any offence 
which they committed against him, and actually force xne 
into litigation with them. To make you clearly understand, 
that it is not I, but my opponents, who are the cause of this 
proceeding, I will relate the facts of the case to you from the 
beginning in as short a compass as possibla 

My mother, men of the jury, was the daughter of Polyaratus 
of Cholargus, and sister of Menexenus and Bathyllus and 
Feriander. Her father having given her in marriage to 
Cleomedon, the son of Cleon, with a portion of a talent, she 
lived with him as his wife, and bore him three daughters and 
one son, named Cleon ; her husband then died, and she left 
his £eimily and received back the portion. Her brothers 
Menexenus and Bathyllus (Periander being yet a minor) gave 
her in marriage again with the talent for her portion, and 
she lived in wedlock with my &,ther. They had issue myself 
and a younger brother, who died in in&.ncy. I will first call 
witnesses, to prove to you that I am stating these &cts 
correctly. 

[Witnesses,] 

My &ther, having thus espoused my mother, lived with 
her in his own house and treated her as his wife ; me he 
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brought up, and showed a fatherly affection to me, such as 
you all show to your children. With Plangon, the mother 
of these men, he had intercourse of some kind or other ; (it 
is not for me to say what :) his passion however was so &r 
under restraint, that even after my mother^s death he did not 
choose to receive her into his house as an inmate, nor could 
he be persuaded that these men were his children ; and they 
lived all the rest of the time without being regarded as my 
father's sons, as most of you are aware ; but after Bosotus 
had grown up and had leagued himself with a gang of petti- 
foggers, at the head of whom were Mnesicles and Menecles, 
the person who convicted Ninus, with whose assistance he 
went to law with my father, pretending that he was his son 
— many meetings took place about these affairs, and my 
father said, nothing could convince him that these men were 
his children ; at length Plangon, men of the jury, (for the 
whole truth shall be told you,) conspiring with Menecles 
against my father, and deceiving him by an oath which 
among all mankind is held to be tiie most solemn and awful, 
agreed that upon receipt of thirty minas she would get her 
brothers to adopt these men, and that, if my father would 
challenge her before the arbitrator to swear that the children 
were his, she would decline the challenge ; so, she said, while 
her children would not be deprived of their civic rights, they 
would no longer have it in their power to annoy my fether, 
their mother having refused the oath. These terms being 
assented to— I needn't make a long story of it — he attended 
before the arbitrator, and Plangon, in violation of all her 
engagements, accepts the challenge, and swears in the Del- 
phinium an oath direcdy contrary to her former oath, as 
most of you are aware ; for the transaction was much talked 
about. 

My father was thus by reason of his own challenge under 
the necessity of submitting to the award ; at the same time 
he was indignant at what had occurred, and took it much to 
heart, and would not even then receive these persons into his 
house, although he was compelled to introduce them to his 
clansmen. .Ajid he entered this one in the register under 
the name of Boeotus, his brother under the name of Pam- 
philus. As I was about eighteen years of age, he persuaded 
me at once to marry the daughter of Euphemus, wishing to 
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Bee children born to me, I, men of the jury— considering 
that I was always bound to please my father, and that, when 
these men were vexing him by litigation and annoyance, it 
was my special duty to take the opposite course, and to 
console him by every means in my power — complied with 
his request, and married accordingly. He lived to see my 
daughter bom, and a few years afterwards fell sick and died. 
Though in my father^s lifetime, men of the jury, I did not 
choose to thwart him in anything, after his death I received 
these men into the house, and allowed them to share the 
whole property with me; not that I regarded them as 
brothers, (for it is almost universally known in what way 
they have become such,) but because I considered that, as 
my father had been taken in, it was necessary for me to obey 
your laws. They being thus received by me into the house, 
we proceeded to divide the inheritance ; and, upon my de- 
manding the return of my mother's marriage portion, these 
men advanced a counter-claim, and alleged that a portion of 
the like amount was repayable to their mother. Under the 
advice of persons who were present, we divided all the rest 
of the property, but reserved the house and the domestic 
slaves of my father, so that, whichever party established his 
title to the marriage portion, might receive its value out of 
the house, and, the slaves being common to both, should 
these men want to search for any of our father's effects, they 
might get information from the slaves, either by the torture 
or by any kind of investigation which they preferred. That 
these statements are correct, as well as the others which I 
have made, you shall see from the depositions which I put in. 

\The Depositions^ 

After this my brothers commenced actions against me for 
their demands, and I sued them for the marriage portion. 
And in the first instance we nominated ^ Solon of Erchia as 

1 LitersJly " caused him to be inserted "—either in the agreement of 
reference, {in tabulia pactif as Reiske has it in his Index,) or, which is 
more probable, in the margin, or at the foot, of the record : for I rather 
apprehend that Solon was a public arbitrator, to whom the magistrate 
sent the case in the first instance, perhaps at the nomination of both 
parties. The arbitrator afterwardci appointed was undoubtedly a public 
one ; for the plaintiff intimates that an appeal lay from his decision. 
See VoL III. Appendix X. page 398, &c. 
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arbitrator, and submitted our mutual claims to his decision. 
My brothers however, instead of attending the reference, 
shirked the hearing altogether, so that a great deal of time 
was wasted, and Solon died without having given judgment : 
they then commence their actions against me over again, and 
I commence a fresh action against the defendant, summoning 
him in the name of Boeotus and so entitling the plaint ; for 
my father had given him that name. In their suit against 
me Boeotus appeared and fought the case, but, as he was 
unable to give any proof of his claim, the arbitrator pro- 
nounced in my favour ; and Boeotus, knowing that he had 
made an unfounded demand, did not appeal to a jiuy, and 
has not now commenced auy action against me for these 
matters, but for some others, thinking to defeat this judgment 
of mine by his new claims. In the suit which I then pro- 
secuted against Boeotus for the marriage portion, he being in 
the country and not having attended before the arbitrator, 
judgment was given against him for non-appearance. Boeotus, 
men of the jury, neither appeared then to contest the cause, 
nor allowed that I had obtained the judgment of the arbitra- 
tor against him : for he said that his name was not Boeotus 
but Mantitheus, and thus, by disputing about a name, he in 
point of fact deprives me of my mother's marriage portion. 
As I scarcely knew how such a case was to be dealt with, I 
commenced this same action against him afresh in the name 
of Mantitheus, and now in the eleventh yeai* I am come to 
you for protection. 

To prove the truth of these statements, he shall read you 
the depositions which relate to them. 

[The depositions.'] 

That my mother lived with my father in wedlock, that she 
brought him a marriage portion of a talent, and was afiGianced 
by her brothers, as the laws require — the manner also in 
which I received these persons into the house after my 
father's death, and that I obtained judgment in the actions 
which they brought against me — all this, men of the jury, 
has been proved to you and given in evidence. Now, if you 
please, take this law concerning the marriage portion, 

[The law.] 
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Such being the enactments of the law, I ima^ne that 
Boootus or Mantitheus, or whatever other name it pleases 
him to be called by, will have no true and just defence to 
ofifer, but, relying on his boldness and audacity, will try to 
shift the miEdfbrtunes of his own family on my shoulders, as 
he is accustomed to do in private society, and will say, that 
upon the confiscation of the property of Paraphilus, who was 
the feither of Plangon, my father received the surplus monies 
out of the Council-chamber : ^ so he will endeavour to make 
out, that his own mother brought a fortune of more than a 
hundred minas, while my mother (as he pretends) was a por- 
tionless wife. He will tell you this story, men of the jury, 
without having put a single deposition in the box to prove 
it, and knowing there is not a syllable of truth in it, because 
he is perfectly aware, that no man was ever acquitted before 
you who confessed his guilt, but people have sometimes 
escaped punishment by lies and shuffling excuses. 

In order that you may not be deceived by him, I think it 
is better to give you a little information upon the subject. 
Should he say, that my mother did not bring a marriage 
portion and their mother did, remember that this is a trans- 
parent falsehood. For, in the first place, Pamphilus, the 
father of their mother, died owing five talents to the public 
treasury, and, so far from there being any surplus for his 
children after his property had been scheduled and confiscated, 
even his debt has not been entirely discharged, but Pamphilus 
at this very moment stands in the register as indebted to the 
treasury. How then is it possible that my father received 
money fi:om the estate of Pamphilus, which was not even 
sufficient to satisfy his debt to the commonwealth ? In the 
next place, men of the jury, consider this — were it ever so 
true, that there was the surplus which these men pretend, 
my father would not have got it, but the sons of Pamphilus, 
namely, Bceotus and Hedylus and Euthydemus, persons who 
would go all lengths to get the property of others, as you all 
know, and of course would never have allowed my father to 
receive what belonged to them. 

That the mother of my opponents did not bring a marriage 
portion, but that this is a pure invention of their own, I think 

^ Ab to the financial duties of the Coancil, see Bockh, PubL Eoon. of 
Athens, Translation, Vol. I. page 237. 
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you are sufficiently informed. That my mother did bring 
one, I can easily show. In the first place, she was the 
daughter of Polyaratus, who was honoured by the people of 
Athens and possessed a large estate. Secondly, it has been 
proved to you by witnesses, that her sister brought a portion 
of the like amount to her husband Eryximachus, the brother- 
in-law of Chabrias. In addition to this it is shown, that my 
mother was first given in marriage to Cleomedon, whose 
father Cleon, as we are told, commanded the troops of your 
anoestors, and captured a large number of Lacedaemonian 
prisoners in Pylus, and acquired a higher reputation than 
any of his countrymen ; so it was hardly proper that his son 
should wed my mother portionless, nor is it likely that 
Menexenus and Bathyllus, who had a large fortune them- 
selves, and who after Cleomedon's death received back the 
portion, deprived their sister of it; on the contrary, it is 
more likely, that they added to it when they gave her in 
marriage to my father, as they themselves and her other 
relations have testified to you. And besides this, just con- 
sider, if it were true that my mother was not an affianced 
wife and brought no marriage portion, while the mother of 
these men did bring one, what could possibly induce ray 
father to deny that these were his sons, and to acknowledge 
me and bring me up ? Perhaps, as these men pretend, be- 
cause he dishonoured them to gratify me and my mother. 
But she died leaving me quite a little child, whereas their 
mother Plangon, who was a handsome woman, had inter- 
course with him both before and after that : so it was far 
more likely that on account of the living lady, of whom he 
was enamoured, he would dishonour the son of the deceased, 
than that for the sake of me and my deceased mother he 
should refuse to acknowledge the children of her who was 
living and having intercourse with him. 

Boeotus however has reached such a pitch of audacity, as 
to say that my father gave a feast for him on the tenth day. 
And in support of this assertion he has put in the depositions 
only of Timocrates and Promachus, who are no way related 
to my father by blood, and were no friends of his. So 
manifestly false is their testimony, that, like witnesses to a 
summons, a pair of them only depose, that a man, who, as 
every one knows, was compelled by the legal proceedings of 

VOL. IV. T 
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Boootus to adopt him against his will, gave a feast for him on 
the tenth day ! Which of you will believe such a story I 
He can't say this, that my father acknowledged him when a 
fittle child, but, after he had grown up, refused to notice him 
on account of some quarrel with his mother. For surely it 
is much more usual for man and wife to make up their 
private differences for the sake of their children, than to 
hate their children on account of their own quarrels. If he 
attempts therefore to say this, don't listen to so impudent an 
Hssertion. 

Should he talk about the actions which they brought, and 
which the arbitrator decided in my favour, and should he say 
that he was taken by me unprepared, remember first, that 
he had not a short time only to prepare himself, but many 
years; secondly, that he was the plaintiff, so that it was 
much more likely for me to be taken unprepared by him, 
than for him to be so taken by me. And further, all the 
persons who were before the arbitrator have stated to you in 
evidence, that Boeotus was himself present, when the arbi- 
trator decided in my favour, and that he did not appeal to 
the court, but acquiesced in the award. It would be strange, 
I take it, when other men, who consider themselves wronged, 
carry the most trifling causes on appeal to you, that this 
man, who had sued me for a marriage portion to recover 
a talent, and had an award in the suit given against him (as 
he himself says) unjustly, should acquiesce in that award. 
Oh, but perhaps he is a quiet sort of person, not fond of 
litigation. I should have been glad indeed, men of the jury, 
if he had been such. But it is quite otherwise. While you 
are so liberal and humane, that you would not banish from 
the country even the sons of the thirty tyrants; Boeotus, 
cqnspiring against me with Menecles, who is the architect of 
all these plots, upon some dispute between us contrived from 
words to come to blows ; then he cut his own head and sum- 
moned me on a charge of wounding before the Areopagus, 
with the intention of driving me into exile from Athens. 
And if Euthydicus the physician, whom these persons went 
to in the first instance and asked to cut the head of Boeotus, 
had not of his own accord disclosed the whole truth to the* 
Council of Areopagus, this man would have takeu such 
vengeauce on me who never wronged him, as you would 
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not attempt to inflict even on the greatest offenders. That 
it may not be thought I am slandering him, read me the 
depositions. 

[The Depositions,'] 

To get up so serious and formidable a charge against me 
was the act, not of a good-natured person, but of a conspirator 
and a ruffian. After this, instead of the name of Boeotus 
which my father gave him, as the witnesses have proved to 
you, upon my father's death he entered his name as Manti- 
tfaeus in the register of our fellow-townsmen, and then, 
having for his address the same father and the same town- 
ship as myself, he not only set aside the judgment in this 
action in which I am now suing him, but, when you had 
elected me to command the division of my tribe, he came 
himself to the court to pass his probation, and, when a judg- 
ment had been given against him in an ejectment suit, he 
gave out that the judgment was not against him but against 
me. To sum it up briefly — he annoyed me so much, that I 
was compelled to bring an action against him for the name, 
not with a view to get money from him, men of the jury, but 
in order that, if it appeared to you that I was cruelly used 
and grievously injured, the defendant might be enjoined to 
use the name of Boeotus, which my father gave him. 

To show that these statements are equally true with the 
rest, please to take the depositions which relate to them. 

[The Depositions.'] 

Here is another thing he has done. I was out on service, 
and had enlisted mercenaries with Aminias ; I raised money 
from various quarters, and (among others) from Mytilene, 
where I received from your state-friend ApoUonides and from 
other partisans of our commonwealth three hundred Phocaic 
staters, which I expended upon the troops, in order that some 
action might be performed to your and their advantage. 
For this Boeotus goes to law with me, alleging that I had 
recoyered a debt due to my father from the Mytilenean state ; 
his object being to serve Cammes, the tyrant of Mytilene, 
who is both my private enemy and also the enemy of Athens. 
That the reward which the Mytileneans voted to my father 
was received by him in person at the time, and that no debt 

T 2 



276 THE ORATIONS OF DEMOSTHENES. 

was owing to him in Mytilene, I will prove by producing 
a deposition of your friends. 

[The Deposition,'] 

I could mention many other shameful acts of which Boeotus 
has been guilty, towards myself as weU as towards some of 
you, men of the jury; but, as the water in my glass is scanty, 
1 am compelled to pass them over. I think indeed that I 
have already given you abundant proof, that the same man 
who got up a prosecution against me • involving the risk of 
exile, and sued me for wholly unfounded demands, is not 
likely to have attended before the arbitrator unprepared. If 
therefore he attempts to say anything upon this point, J 
expect that you will not listen to him. 

Should he say however, that he requested me to refer all 
matters in difiference to Conon son of Timotheus, and that I 
was not willing to refer them, be assured that he will be 
trying to impose on you. For my part, I was ready to refer 
those matters which had received no judicial determination 
either to Conon or to any other impartial arbitrator whoBQ he 
chose ; but questions which the arbitrator had decided in my 
favour after three attendances of Bceotus before him, and 
after hearing him in support of his claim, and upon which he 
acquiesced in the award, as has been proved to you in 
evidence, I thought could not with fairness be opened again. 
For what definitive settlement could we ever have come to, 
if I had set aside an award pronounced according to law, and 
referred the same causes of action to another arbitrator, 
especially when I knew so well, that, even if it is not equit- 
able to insist on awards against other people, it is perfectly 
fair to deal in such a way with Boeotus. For let me ask one 
question — If any one were to indict him as an alien for 
assuming the rights of citizenship, alleging that my Either 
denied upon his oath that this man was his son ; in answer 
to the charge, what else could he rely upon but this, that, in 
consequence of their mother's oath and the arbitrator s deci- 
sion, my father was compelled to abide by the award! It 
would be monstrous then, when this man has himself by- 
virtue of an arbitrator's judgment become a citizen of Athens 
and shared the inheritance with me and obtained everything 
which is fair and reasonable, that he should i*eceive any 
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countenance from a jury in seeking to reverse a judgment 
against his own claim, which I obtained against him after 
appearance and argument, and in which he has acquiesced ; 
as if. when it is for this man's advantage, awards ought to be 
valid, but when it is not for this man's advantage, his judg- 
ment ought to have more effect than decisions pronounced 
according to your laws ! He is such a designing person, that 
even this reference he did not propose with a view to ter- 
minate our disputes, but his object was that, as he had 
already carried on his knavish tricks for eleven years, so, by 
setting aside the judgment of nonsuit pronounced for me by 
the arbitrator, he might renew his vexatious proceedings 
against me and elude the present action. I can give you the 
strongest proof. He did not accept the challenge which I 
gave him according to the laws; and before that, when I had 
referred the cause about the name to Xenippus, whom he 
proposed as arbitrator, he gave him notice not to pronounce 
an award. That my last statements are true, you shall see 
from the deposition and the challenge. 

[The Deposition. The Challenge.'] 

Having declined this challenge, his purpose being to en- 
snare me and to delay this action for as long a time as pos- 
sible, he will (as I am informed) accuse not only me but my 
father also, saying that he did him injustice in many ways to 
gratify me. Now, men of the jury, my first request to you 
is this — As you yourselves would deem it scandalous to be 
defamed by your own children, on the same principle permit 
not BoeotuB to speak evil of his father. It would be shameful 
indeed, when you yourselves abide, as honourable men should 
do, by your convention of amnesty with peraons who under 
the oligarchy put to death without trial a large number of 
your countrymen, that you should allow this man, who made 
it up with my father in his lifetime and acquired advantages 
far beyond what he was entitled to, to rip open the quarrel 
and calumniate him. I entreat you, men of the jury, to 
do nothing of the kind. If possible, prevent his taking this 
course ; but, if he abuse my father in spite of you, remember 
that he proves by his own testimony that he is not the son of 
Mantias. For true-bom children, though they have dif- 
ferences with their fathers in their lifetime, praise them at all 
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events after their death : those who pass for sons, but are not 
the real issue of their supposed parents, easily quarrel with 
them while they are alive, and don't scruple to speak ill of 
them after they are dead. And besides this, consider how 
absurd it is, that Boeotus should abuse my father for having 
failed in his duty towards himself, when it is by my father's 
failings that he has become a citizen of Athens. And while 
I, who through their mother have been deprived of two-thirds 
of my property, have still too much respect for you to speak 
of her offensively ; Boeotus is not ashamed iu your presence 
to disparage the man whom he compelled to become his 
father: and so lost is he to all sense of propriety, that, 
although the laws forbid the calumniating even of other 
mens' fathers after their death, he will vilify the man whose 
son he pretends to be — he who should have shown indig- 
nation if any other person had defamed hiuL 

I expect, men of the jury, that, when he is at a loss for 
other topics, he will endeavour to abuse me and try to raise 
a prejudice against me, by recounting how I was reared and 
educated and married in my father's house, while he enjoyed 
none of these advantages. I beg you to remember, that my 
mother died leaving me a child, so that the interest of her 
marriage portion was sufficient to rear and educate me; 
whereas Phingon, the mother of these men, brought them up 
at home and kept a multibude of female domestics and herself 
lived expensively, having my father (who was under the 
influence of his passion) to furnish the means, and she led 
him into all kinds of extravagance ; so she must have spent 
far more of his property than I have. I then had much more 
reason to complain of them than they of me. Besides this, I 
in conjunction with my father borrowed two thousand drachms 
from BlepsBus the banker for the purchase of some mines, 
and after my father's death I shared the mines with these 
men, but was myself compelled to pay the debt. I borrowed 
another thousand drachms for my father's funeral from 
Lysistratus of Thoricus, and I have paid them out of my own 
pocket. That these statements also are true, you will see 
from the depositions which I now put in. 

[The Depositions.'] 

When in so many points they have clearly had the advantage 
over me, shall Boeotus now, by making a fuss and a clamour 
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about his grievances, deprive me also of my mother's marriage 
portion ? I entreat you, men of the jury, by Jupiter and the 
Gods, not to be confounded by the clamour of my opponent. 
He is vehement in manner, vehement and audacious, and such 
a crafty knave, that, what he has no witnesses to prove, he 
will say is well known to you, men of the jury ; a trick which 
all people resort to, who have no good argument to offer. 
Should he attempt such a trick, put him down ; expose him : 
What any one of you does not know, don't let him fancy his 
neighbour knows : require Boeotus to give clear proof of 
everything he asserts, and don't let him shirk the truth by 
saying that you know things which he is unable in the least 
degree to substantiate. I myself, men of the jury, though 
all of you were aware of the manner in which my father was 
compelled to adopt these men, have sued them at law never- 
theless, and have produced witnesses responsible for their 
testimony. Our risk however is not the same : for, should 
you be imposed upon by these men, I shall not be at liberty 
to sue again for the marriage-portion; whereas, if my 
opponents think that the arbitrator, to whom their actions 
were referred, was wrong in deciding for me, as at the time 
they might have appealed to a jury, so now again they will 
have the opportunity, if they please, of recovering their rights 
from me before your tribunal. And I, if you abandon me, 
(wliich Heaven forbid I) shall have no means of giving a 
marriage-portion to my daughter, whose father I actually am, 
though, if you could see her figure, you would think she was 
not my daughter but my sister ; while my opponents, if you 
grant me redress, will pay nothing out of their own property, 
but will return me my own out of the house, which, though 
by our common agreement it was reserved to satisfy the 
marriage-portion, these men have for some time past been 
occupying alone. For it is not proper that, having a 
marriageable daughter, I should dwell with persons of this 
description, who not only live a profligate life themselves, but 
bring many other persons of the same character into the 
house ; nor indeed do I consider it safe for me to abide under 
the same roof with them ; for when they have thus openly 
conspired against me in getting up a charge before the 
Areopagus, what poisoning or other criminal device do you 
think they would scruple to employ 9 
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Among other things — ^for this I just remember — they are 
BO outrageously impudent, as to have put in a deposition of 
Crito, stating that he has purchased from me the third part 
of the house ; the falsehood of which you will easily perceive. 
For, in the first place, Crito does not live so economically as 
to purchase another man's house, but with such reckless 
extravagance that he spends other men's property as well as 
his own. In the next place, he is not so much this man's 
witness as my adversary on the present occasion. For, as 
every one knows, those are witnesses, who are not concerned 
in the subject matter of the suit ; those are adversaries, who 
have an interest in the questions upon which one goes to law 
with them ; as is the case with Crito. Besides, men of the 
jury, out of all your numbers, out of the multitude of people 
living at Athens, not a single other witness has said that he 
was present at this transaction : Timocrates only, as if he 
were brought on the stage by a machine, deposes, that my 
father gave a feast for Boeotus on the tenth day, he (the 
witness) being a person of the same age as the defendant ; 
Timocrates says that he knows absolutely everything which 
is for the advantage of these men ; Timocrates now declares, 
that he alone was with Crito when he purchased the house 
from me. Which of you will believe this story 1 No one, I 
am sure ; especially when the question in this cause is not 
about the house, whether Crito has purchased it or not, but 
about the marriage-portion which my mother brought to my 
father, and which therefore the laws enable me to recover. 
As I then have proved to you by a mass of testimony and 
circumstantial evidence, that my mother brought a marriage- 
portion of a talent, that 1 have not received it out of my 
father's estate, and that the house was reserved by ns as 
security for its repayment, so also require the defendant t& 
prove to you, either that I do not speak the truth, or that I am 
not entitled to recover the marriage-portion ; for these axe 
the questions upon which you have to give your verdict. If 
Boeotus has neither credible witnesses nor proofs of any other 
kind to offer on the matters upon which he is sued, and there- 
fore introduces irrelevant topics for the purpose of deceit ; if 
he blusters and talks of hardships and uses language foreign 
to the occasion ; by Jupiter and the Gods ! do not tolerate 
such behaviour ; give me that redress which all the reasons I 
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have urged show me to be entitled to ; and remember, that 
it is far more just that you should by your verdict give my 
mother's fortune to my daughter for her dowry, than that 
Plangon and her sons, adding another injury to those which 
they have already inflicted, should, contrary to every 
principle of justice, deprive me of the house, which was 
specially reserved as a security for the marriage portion. 



THE ORATION AGAINST SPUDIAS. 

THE ABGUMENT. 

The plaintiff, whose name does not appear, had married one of the two 
daughters of Polyeuctus, an Athenian. By the marriage contract he 
-was to receive with his wife a portion of forty minas. Thirty minas 
were given to him in ready money; the remaining ten were to be 
paid aher the death of his father in law; and Leocrates, who had 
married the other sister and been adopted by Polyeuctus, agreed to 
be responsible for the payment. Polyeuctus afterwards quarrelled 
with Leocrates; an arrangement was with some difficulty effected 
between them, Leocrates retiring out of the family, and agreeing to 
a separation from his wife, who was transferred with her marriage 
portion to Spudias, the present defendant. Polyeuctus then, to 
secure the ten minas to the plaintiff, mortgaged his house to him, 
and subsequently by his will directed that tablets of mortgac;e should 
be put up. (As to these see ante, p.. 145, and also Appendix II. in 
this Volume.) 

Upon the death of Polyeuctus without male issue, his estate descended 
to his two daughters as co-heiresses. The plaintiff however, in his 
own and in his wife's right, had certain demands upon the defendant, 
which by this action he sought to enforce. In the first place, he 
claimed the ten minas, the residue of his wife's poi*tion, secured by 
the mortgage of the house. He claimed also half a mina, as the 
defendant's contribution to a funeral sacrifice, offered in honour of 
their father in law. Further, he required that two several sums of 
eighteen minas and two minas, one of which Spudias had borrowed 
of his mother in laW) and the other he owed to Polyeuctus for the 
purchase of a slave, should be paid by him to the estate, or brought 
into the general account; together with certain articles of property 
which he had borrowed and never returned. 

The plaintiff supports his claim by the production of various depo' 
sitions, by the will of Polyeuctus, and by certain sealed papers which 
had been left by his mother in law. We collect in some measure 
from the plaintiffs speech, what the defendant's answer to the claim 
was. Spudias contended that Polyeuctus and his wife were acting 
under undue influence, and gave an unjust preference to the plaintiff 
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He denied the truth of the charges made againet hiruself, as well ai 
the plaiDtifiTs title to the ten miuas, and with respect to that part of 
the claim he alleged in particular, that he himself had only received 
thirty minas in money as his wife's portion, the rest being made up 
of dress and ornaments, to which the plaintiff had received an equi- 
valent in value, and therefore, if the plaintifiTs demand were allowed, 
he (Spudias) would not have his equal share of the inheritance. The 
plaintiff's arguments are partly directed to meet these points of 
defence, which (he contends) are false in fact and bad in law. 

Spudias the defendant and I, men of the jury, are married to 
two sisters, the daughter* of Polyeuctus. He having died 
without male issue, I am compelled to go to law with the 
defendant about the property which has been left. And if, 
men of the jury, I had not been perfectly willing and made 
every endeavour to come to a settlement and refer our dif- 
ferences to friends, I should have blamed myself for not sub- 
mitting to a trifling loss rather than engaging in a trouble- 
some lawsuit. But, the more kindness and forbearance I 
showed in discussing the matter with Spudias, the more con- 
temptuously he treated me. And now, I apprehend, I am 
not in the same position that he is with regard to the present 
trial. The defendant takes it easily, being accustomed to 
come often before you here : I am afraid that, through my 
inexperience, I may not be able even to explain the case to 
you. However, men of the jury, I pray your attention. 

Polyeuctus was a member of the Thriasian township ; per- 
haps some of you may have heard of him. This Polyeuctus, 
as he had no male issue, adopts Leocrates, the brother of his 
wife. Having two daughters by the sister of Leocrates, he 
gives the elder to me with a portion of forty minas, and the 
younger to Leocrates. So things stood, when a quarrel took 
place between Polyeuctus and Leocrates, the nature of which 
there is no need to mention, and Polyeuctus takes away his 
daughter and gives her to Spudias the defendant. Leocrates, 
in high dudgeon, commenced actions against Polyeuctus and 
Spudias, and they were called upon to meet all the claims 
that he advanced against them. At length however they 
came to a settlement upon the terms that Leocrates should 
receive back all that he had brought into the estate, that he 
shoiild be reconciled to Polyeuctus, and that they should give 
mutual releases from all demands. Why, men of the jury, 
have I stated these facts to you ? Because I did not receive 
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the whole of my wife's portion, but a thousand drachms were 
left unpaid, with the assurance that I should have them on 
the death of Polyeuctus ; and, so long as Leoc rates was the 
heir of Polyeuctus, he was responsible to me for the payment 
of the debt ; but, when Leocrates had quitted the family, and 
Polyeuctus was dangerously ill, then, men of the jury, I got a 
mortgage for ten minas upon this house, of which Spudias 
prevents me receiving the rents. 

I will first produce the witnesses who were present, when 
Polyeuctus contracted to give me his daughter with a por- 
tion of forty minas : then I will prove that I received it less 
a thousand drachms; and further, that Polyeuctus always 
admitted that he owed me that sum, and introduced Leo- 
crates to me as a party jointly liable,^ and that at the last he 
directed by his will, that tablets should be put on the house 
for a thousand drachms owing to me in respect of my wife's 
portion. Call me the witnesses. 

[The Witnesses,'] 

This, men of the jury, is one of the claims which I make 
against Spudias. And in support of it what stronger or more 
convincing argument could T have brought before you than 
the law, which expressly declares, that there shall be no right 
of action for property which people have mortgaged, neither 
for them nor for their heirs ? Nevertheless Spudias is come 
hei'e to contest this point of law. My next claim, men of 
the jury, is the following. Aristogenes has deposed, that 
Polyeuctus on his death-bed claimed two minas as owing to 
him from Spudias, with interest; (it was the price of a 
domestic servant, whom the defendant had purchased of 
Polyeuctus, but neither paid him the money nor has brought 
it now into the general account : ^) and there are also eighteen 
hundred drachms, as to which I have not the least idea what 
he can have to say. He had borrowed the money from the 
wife of Polyeuctus, and there are some papers which she left 

^ Or, as guarantee ; or the party to whom I was to look for payment 
after his death. Pabst — "als Mitschuldner mir vorgestellt." Schafer 
explains a-vtrrrjaai in like manner, referring to Meier, Attic Process, 
page 503. 

' Reiske in his Index — ** in censum iufert — ^in recensione reltquaruni 
rerum commemorat." Pabst—" ohne dass er auch jetzt zu der Erb> 
Bchaftsmasse die Summe eingeworfen hatte." 



1 
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on her death-bed, and the brothers of the lady are witnesses ; 
they were present while she wrote them, and questioned her 
as to every particular, that there might be no unpleasantness 
between us. It is shameful and cruel, men of the jury, when 
for everything which I either bought of Polyeuctus or had 
from his wife I have paid the price with interest, and when 
now I bring everything which I owed into the general ac- 
count, that the defendant should regard neither your laws 
nor the will of Polyeuctus nor the papers which have been 
left nor the witnesses who know the &cts, but should have 
come in the face of all this to contest my demand. 

Please to take first the statute, which declares that there 
shall be no right of action for mortgaged property against 
those who hold the mortgage, then the papers which were 
left, and the deposition of Aristogenes. Bead. 

[The Law, The Papers. The Depositi<m^ 

I will now, men of the jury, explain to you the particulars 
of my other claims. They received from the wife of Polyeuc- 
tus a plate, which they pawned with some jewellery, and this 
they have not redeemed and brought into the account, as 
Demophilus, to whom it was pawned, will testify. And a 
parasoV which they have taken — ^this they don't account 
for; and there are some more articles of the same kind 
And lastly, though my wife advanced a mina in silver, to 
defray the expenses of a funeral offering ^ for her father, even 
of this he refuses to contribute his share : but this is the way 
he proceeds — what is justly his own he has either had before- 
hand, or will receive in the partition of the property; his 
liabilities he openly refuses to discharge.^ 

1 So Harpocration interprets tricriyriv in this passage. Pabst and 
Auger giye it the ordinary meaning of a tent. Reiske thinks it might 
gignify the curtains and hangings of a four-post hecL 

' Literally ''the Nemesea," which Reiske interprets as followed — 
"videntur inferiae fuisse Nemesi factae, ne manes defuncti succenserent 
BuperstitibuS; si forte per imprudentiam aliquid justorum omisissent 
aut a testament! sententi& descissent.'* He himself would pr^er to 
read ytKikria, which were offerings to the dead on the anniversary of 
the day of death. 

* The antithetical form of the sentence, & fikv — rSy Hi — tA 8^— can> 
not well be kept up in English. 

It is to be understood thus: & fikv Ifx^t vpoXa^Vy refers to gifls or 
payments which Spudias had had during the life of his father in law, for 
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That I may not omi/C to prove these last matters, p?ease to 
take the depositions concerning all of them. 

[The Depositions,^ 

Perhaps, men of the jury, Spudias will not contest these 
facts; indeed ho will not be able, clever as he is: but he will 
accuse Polyeuctus and his wife, and say that they did all 
these things to favour me and under my influence, and that 
in fact he has been seriously injured in other ways, and has 
brought an action against me : for this he attempted to say 
before the arbitrator. I beg to say, men of the jury, that, in 
the first place, I don't consider a defence of this kind to be 
legitimate : it is not proper, when a case is clearly made out 
against a party, that he should shift the ground and resort to 
recrimination and calumny : for his cross-demands, if he has 
any cause of complaint, he will of course recover satisfaction; 
for the claims made on him he is to give satisfaction. How 
could I now defend myself against the slanders of my oppo- 
nents, and pass by the questions upon which you have to 
give your verdict ] In the next place, I wonder, if he had a 
true and just demand, how it happened that, when our 
friends wished to reconcile us and many discussions took 
place on the subject, he could not agree to abide by their 
decision. Who could so easily have exposed what was 
frivolous either in his claims or in mine, as persons who were 
present at all these transactions, who knew the facts as well 
as ourselves, and who were impartial judges and friends of 
both ? But it evidently did not suit the defendant's iiiterest, 
to come to a settlement in this way, and be exposed and 
convicted by our friends. For don't imagine, men of the jury, 
that the persons who knew all these facts, and who now at the 
risk of their responsibility give testimony in my favour, had 
formed any different opinion then, when they were not even 
en their oaths.^ 

example, his wife's marriage portion: r£v Bh rd fjJpri xo/if^crat, tlie 
share whioh he claimed as husband of one of the next of kin in her 
father's estate : tg^ 8i odx dvoHlBwaiv, the claims made on him by the 
plaintiff; viz. the ten minas and a half due to himself, and the twenty 
minas and borrowed articles which he had to pay or accoimt for to the 
estate. 

* Schafer condemns the reading of ou8* 6fi6(raifTast on the ground 
that arbitrators were always sworu, and himself adopts the reading 
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Supposing I had none of these podnts to help my case, 
even then it is easy to see which of us gives the true account 
of the matter. With respect to the house, if he says that it 
was under my influence that Polyeuctus orxiered the hypothe- 
cation for the thousand drachms — well, Spudias ! but surely 
I did not influence the witnesses to give false testimony for 
me — those witnesses who were present when he promised me 
his daughter, who knew that I did not receive the whole of 
the marriage-portion, who heard him acknowledge himself in 
my debt and also introduce the party who was to pay, and 
who lastly were present at the making of the will. With all 
these persons the question was no longer whether they would 
favour me, but whether they would risk a charge of false 
testimony by deposing to what never occurred. 

But let us have done with that matter. What will you 
say to this, Spudias 1 Mind that you give a satisfactory ex- 
planation to the jury. If he does not, demand it of him, one 
and all of you. I say that, when Polyeuctus gave this testa- 
mentary direction, the defendant's wife was present, and of 
course she reported to him the will of her father, especially if 
he did not take an equal share, but it was to his disadvantage 
in all respects. And the defendant himself was invited to 
attend, so that he cannot say it was a clandestine transaction 
and contrived by us behind their backs. When he was asked 
to come, he said he was engaged himself, but it would be 
suflficient for his wife to be there. What further have I to 
mention ? Aristogenes gave him a full report of what had 
been done, and even then he made no remark about it^ but, 
though Polyeuctus lived after that more than five days, he 
neither expressed dissatisfaction when he went to the house, 
nor made any remonstrance, nor did his wife, who was present 

dfio^Myfiffapras, translating ''aliud quid consensu pronunti^sse." But 
Schdfer is in error in supposing that there was an award pronounced. 
Assuming that there was a reference to private arbitration, which is 
not quite certain, (for these meetings of friends, ^ovXoyukvcov SioXiJciy, 
may have been without any formal reference,) at all events the sub- 
mission was revoked before any award was given, as is clear from the 
words oix ot6s r* ^v i/jifieyeiy oh iK€ivoi yvoUv, There was indeed a 
hearing before a public arbitrator, vp^s r^ HiaiTrjry, (1031,) but that is 
another affair. 

In my opinion ovS* dfiSaauras is the true reading ; otherwise there ii 
no antithesis to the yvifl fihy vTroKiy^tjyovs, &c. 
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at all of it from the beginning. It appears then now, this 
was not an act done by Polyeuctus under my influence to 
favour me ; it was the act rather of you yourselves. Bear 
these facts clearly in your minds, men of the jury, and, if he 
should attempt to give a false colour to the affair, oppose 
them to his calumnies. First however, that you may be per- 
fectly convinced of the accuracy of my statements, hear the 
witnesses. Bead. 

[Tlie WUnesses,] 

You see, men of the jury, with respect to the thousand 
drachms — ^that Polyeuctus mortgaged the house to me bond 
fide J and for an existing debt to that amount, I have the 
testimony, not only of the other witnesses whose depositions 
are put in, but of the defendant himself and his wife, by their 
acquiescing at the time, and making no objection either to 
Polyeuctus, who survived so many days, or to Aristogenes 
when they first heard of the will. If the house however was 
honestly mortgaged, it is impossible that, having regard to 
the law, you can acquit Spudias as to this part of the case. 
Now look at the question of the twenty minas, which he does 
not bring into the account. Here again the defendant him- 
self will be my strongest witness, not by words indeed, as 
now, when he is making out a case for his defence ^ — (words 
are a poor criterion of the truth) — but by an unmistakeable 
act. By doing what, men of the jury ? Pray give your 
attention to this, so that, if he should dare to utter any 

1 I am not satisfied with any of the interpretations hitherto given of 
this obscure passage, and I offer my own with diffidence. The oi*ator 
seems to have sacrificed clearness to brevity. The full expression of 
his meaning (as I take it) should have been — Strirtp vvv fidprvs Itrro. 
kavT^, and the meaning is as follows — Spudias has given evidence for 
me by his acts, not by his words merely. There is not much iu words ; 
a man may s«y one thing at one time, and another at another: Aa 
Spudias may formerly have made statements in my favour, so now he 
may make statements to support his own case, and probably will do so^ 
for want of other witnesses. But acts are evidence which he cannot 
alter or get rid of. 

Such is the best sense that I can make of it. Pabst translates 
it thus: 

*' Hier namlich wird er mir selbst wieder den voUgiiltigsten Zeugen 
abgeben, zwar uicht durch formliche Aussage, indem er ja mein Gegner 
Utfi diesem Bechtstreit ist, ihr Richter, (was aber hiergegen nicht als 
Einwurf gelten kann,) soudem durch die offenkundige Thau" 
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calumnies about the mother of our wives or about the docu- 
ments, your acquaintance with the facts may prevent your 
being deceived by his representations. These papers were 
left by the wife of Polyeuctus, as I said just now. The seals 
being acknowledged by the defendant's wife as well as by 
mine, we, being both present, opened them and took copies, 
then sealed them again and deposited them with Aristogenes. 
Now mark this, men of the jury — mark this, I entreat you. 
There was mention in the papei'S of the two minas, the price 
of the servant; and it was not only Polyeuctus who had 
claimed it on his death-bed. There was mention also of the 
eighteen hundred drachms. When he read that entry, if it 
had nothing to do with him and was untrue, why, I ask, did 
he not immediately complain ? Why did he join in sealing 
up again papers which were false and of no value ? Surely 
no one would do this, who did not assent to all the state- 
ments. But surely, men of the jury, it is monstrous, if these 
persons are allowed to dispute now what they have themselves 
assented to, and you are not influenced by this consideration, 
that it is the custom with all of us, when demands are made 
which are unjust and untrue, not to be silent, but to dispute 
them on the instant, and those who fail to do so, if they con- 
test them afterwards, are thought to be rogues and shufflers. 
Spudias knows this as well as I do ; nay, he must know it a 
great deal better, because he comes much more frequently to 
your tribunal ; and yet he is not ashamed to make assertions 
inconsistent with all his acts. It often happens that you, on 
discovering a single piece of fraud, treat it as evidence against 
the whole case : but the defendant is convicted by himself of 
falsehood in every point. 

Please to take the depositions, showing that the seals of the 
papers were acknowledged at the time by this man's wife, and 
that they are now deposited sealed by Spudias. 

[The Depositions.^ 

As these facts have been so fully established, there is no 
necessity, I should, think, to add another word : for, when I 
am able to produce both laws and witnesses in support of all 
my statements, and also an admission in my favour made by 
my adversary himself, what further need can there be for a 
long speech? However, if Spudias complains about the 
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marriage portion, and says that he should be losing his fail 
share if I got the thousand drachms, he will tell you an un- 
truth : for, while he disputes my right to that money, he 
has received more, and not less, than I have, as you will see 
in a minute. Supposing him even to be correct in his 
assertions, surely, if the laws are good for anything, I ought 
not to lose the marriage portion which was promised me ; nor 
can it be just, if Polyeuctus chose to give a lai^r fortune to 
one daughter and a smaller to the other, that his purpose 
should now be thwarted: for it was in your own power, 
Spudias, not to marry his daughter, unless he gave the thou- 
sand drachms to you as well as me. However, you received 
as much as I did with your wife, as I will show. 

Please first to take the deposition, showing the terms of 
the marriage contract. 

[The Deposition,'] 

How has he received as much as I have, (it may be asked,) 
if in his case the valuation of the jewellery and apparel 
(taken at a thousand drachms) was included in the forty 
minas,^ while I get the ten minas as a distinct and additional 
payment ? This I am now going to explain. Spudias, men 
of the jury, received his wife from Leocrates with the 
jewellery and apparel, which Polyeuctus valued to Leocrates 
at something more than a thousand drachms. What I have 
had sent to me by Polyeuctus independently of the marriage 
portion, if you will only set it down against the articles 
given to Spudias, you will find to be pretty nearly equal to 
them, independently of those valued at the thousand drachms.- 

^ Pabst construea thiB sentence differently — 

" Wenn ihm das Gk>ldgeschmeide zu vierzig Minen, und die Eleider 
EU tansend Drachmen angerechnet worden sind." 

' What the plaintifif means, as I understand it, is this : 

"Spudias received with his wife thirty minas in money, and also 
jewellery and apparel which her former husband Leocrates had given 
to her, and for which Polyeuctus paid to Leocrates their estimated 
value, a little more than ten minas. In addition to this he received 
from his Either in law certain marriage presents, (rh ro^rtp loBivra^ 
equal in value to what I received independently of the dowry. The 
reenlt is that, when I receive the ten minas, "which were left unpaid, I 
shall have no more than Spudias, and indeed less, as the ornaments 
given up by Leocrates cost Polyeuctus somewhat more than the ten 



This is not expressed by the oratox with his usual cleamoia, and 
vol*. IV. U 
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It was but fair therefore that the valuation of these artides 
should be included in the forty minas, as he had paid 
Leocrates for them, and they exceeded what were given 
to me. 

Please to take this schedule first, and read to them what 
each of us has in his possession : after that, read the deposi- 
tions of the arbitrators, that the jury may see, that Spudias 
has received property to a much more considerable amount, 
and that Leocrates made a complaint upon the sul)jeot, and 
the arbitrators decided it accordingly. Bead. 

[ITie Schedule. Hie Deposition8i\ 

Is it not manifest, that the defendant has received forty 
minas for his wife's portion long ago, whilst I have received 
thirty minas, as he has, but, so far from having afterwards 
got the thousand drachms, I am now contesting the question 
whether I have not received them wrongfully? It was for 
this reason, men of the jury, that Spudias would not leave 
the settlement of our disputes to the decision of friends, be- 
cause then the injustice of his case must have been detected; 
for, as they were present at all these transactions and knew 
everything about them, they would not have allowed him 
to assert what he pleased ; whereas before you he imagines 
he can prevail over my truthful statements by fiJsehood. I 
have laid my whole case before you as clearly as I was able 
to do myself: the defendant dared not come before those 
acquainted with the &.cts, thinking that it would have been 
out of his power to give them a fietlse account. Don't you 
permit him any more than they would have done, to give 
utterance to lies and calunmies; but keep in mind what 
you have heard, men of the jury : for you know the whole 
history of the case, unless I have omitted something from 
))eing compelled to speak with a short allowance in the water- 
glass. 

Wolf therefore not unnaturally suspects that there is some trick in iho 
argument. 

The schedule afterwards put in contained probably an enumerskioa 
of the articles of dress, &c. which each par^s wife had received. 
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THS ABGUMBlffT. 

This was a proceeding arising out of that remarkable regulation of the> 
Athenian law, called the Exchange of estates; whereby a person 
burthened with one of the public offices, as the trierarchy, or in- 
cluded in one of the higher classes of tax-payers, or in the select 
body of Three-hundred, was enabled to obtain relief, by requiring 
some richer person than himself either to take the public burden in 
his stead or to exchange properties with him. A summary of the 
law upon the subject has been given in the first Volume of this 
Translation, Appendices IV and V. The reader will find it more 
fully discussed in Bockh's Public Economy of Athens, and may 
compare what I have said upon one branch of the subject in the note 
to page 116 of this Volume. 

The complainant in the present case, whose name does not appear, had 
for some time been included in the select body of Three-hundred, 
who were not only subject to the highest rate of assessment to the 
property-tax, but were called upon, in case of necessity, to pay the 
whole tax in advance. Having lost three talents by the forfeiture of 
a mine, and sustained other misfortunes' in his business, it became 
necessary for him to seek the relief which the law afforded. Ac- 
cordingly, at the court held by the Generals in the month of 
Metagitnion, he applied for relief, and named Phsenippus as a person 
who ought to be- substituted in his stead. Notice of the intended 
appeal had of course been given to Phsenippus; and he attended at 
the court, and disputed his liability. To determine whether he was 
liable or not, (which question, if not amicably settled, must in due 
course be brought before a jury,) an account had to be taken of the 
estates of both parties, of what they respectively consisted, and their 
comparative values. Each was obliged to give to the other a schedule 
or inventory of all that he possessed ; and each had a right to inspect 
and examine the lands, goods, and chattels of his opponent, so that 
no fraud, by way of removal or otherwise, might be practised in the 
interval before the final hearing of the case. The complainant 
availed himself of this right without delay, and proceeded to a farm 
which Fhajnippus possessed in the district of Cytherus. It was of 
oonnderable extent, being more than five miles in circumference. 
Be went all round it with witnesses, and bade them take notice, that 
there were no tablets of moi-tgage put up on the land. At the 
mansion or fiEirm-house he put his seals on the doors, got the neces- 
mtj information about the farming stock; finding tibat there was « 

V2 
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iATge quantity of timber on the land, he gave special notice that 
none should be carried away, left some servants of his own to keep 
watch OB the premises, and desired Fhsenippus to make a similar 
examination of his (the complainant's) property. 
On the eleventh day of the following month (Boedromion) the parties 
were sworn to furnish true accounts. They were bound by law to 
deliver their inventories in three days after. Fhsenippus however 
made some overture for an accommodation, and obtained an enlarge- 
ment of the time. It was arranged tliat the parties should meet on tiie 
twenty-third of Boedromion, to see if they could come to a settlement, 
and that Fhsenippus should deliver his inventory on the twenty-fifth 
This arrangement was not carried out; for Phsenippua failed to 
attend the meeting, or to deliver his inventoiy on the day appointed; 
consequently there was no alternative but to prepare for trial. A day 
was appointed for it, and Fhsenippus gave in a schedule of his efifects 
three days before. 
At the trial the important thing to be shown on behalf of the com- 
plainant was, that his advei'sary's estate so far exceeded his own in 
value, as to give him an equitable right to the interference of the 
court. If he could not establish this satisfactorily, the oomphdnt 
would be dismissed : if he did establish it, then, as we know, the 
respondent would have the option, either to take the petitioner's 
place among the Three-hundred, or to make an exchange of proper- 
ties with hmi. If he chose the former, it was a simple affair; if the 
latter, a variety of questions might arise as to the best mode of 
carrying out the exchange, and with respect to the accounts which 
each party had given in, whether they were full and correct^ or 
whether there had been any mistake or misrepresentation or conceal- 
ment. In our dearth of information upon these points^ we are 
imable to ascertain how far the same court which firat decreed relief 
was competent to decide upon these ulterior questions ; or whether 
it was t&e practice to grant adjournments, or impanel another juiy, 
for the purpose of any further direction. It is not improbable how- 
ever, that the disclosure of &cts which took place upon the first 
inquiry, or the expression of an opinion thereupon by the jury, 
would frequently induce the parties to come to a settlement out of 
court. 
In the present case the speaker labours to show that the property of 
Fhsenippus was considerably greater than his own, and that he bad 
resorted to illegal and unfair devices to conceal its amount. He had 
delayed the trial, and kept back his inventory until the last three 
days, evidently for a dishonest purpose. In the meantime he had 
broken the seals which had been placed on the doors of the lann* 
house; he had carried away com, wine, timber, and other things; he 
had set up notices of mortgage on the land, which were not there when 
the complainant first examined it, and he had made out a firaudulent 
inventory, pretending that his estate was subject to debts, all of 
which were purely fictitious. 
The complainant urges his claim to relief on account of the misfortanes 
which he had incurred in his mining speculations. While the mining 
interest had been greatly depressed, the agriculturist class, to which 
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Fhsenippns belonged, had been enjoying a high degree of prosperity 
It was but fair that the burden ^oidd be traniaferred from a dis* 
tressed party to one who was better able to bear it. Phsenippus had 
inherited two estates^ each of which had formerly done duty to the 
commonwealth; since he had become possessed of them, though he 
had himself lived in luxury, he had contrived to shirk the taxes and 
official services. Public policy required, that he should be compelled 
to contribute, in respect of his property, to the public charges; and 
he should not be allowed to escape by means of such tricks as he had 
endeavoured to practise on the complainant. 

Phsenippus appears to have brought counter-charges against his oppo- 
nent, and (among other things) objected that he had omitted from 
his inventory the mines, which should have been offered with the 
rest of his effects for the exchange. The complainant answers, that 
this was in accordance .with the Athenian law, as mines, being the 
property of the state, were not subject to property-tax, and not 
transferable under the exchange. In proof of this he cites the 
statute itself (upon which the reader will find Bockh's and Becker's 
observations in a note). As there was an appearance of unfairness in 
this regulation, and the complainant feared perhaps that a prejudice 
might be raised against him in the minds of the jury, he seeks to 
remove this by making an equitable proposal. *'If" — says he — 
'* Phsenippus will give me his land free from the pretended incum- 
brances, and will bring back the things which he has fraudulently 
removed from the farm, I will include my mine-property in the 
exchange.** The very making of this offer seems to show the uncer- 
tainty of the Athenian law; or perhaps it implies a doubt in the 
speaker^s mind as to his ability to prove the charges which he had 
xnade against Phsenippus; and it may have been a bold stroke to 
drive him to a compromise. 

The speech, though valuable for the light which it throws upon a very 
obscure subject^ is feeble in its composition, and the best critics 
have refused to recognise it as one of the genuine works of De- 
mosthenes. 

BI4ESSINQS, men of the jury, upon all of you, and in par- 
ticular upon Solon, who established the law respecting the 
exchange of estates. For if he had not clearly defined to us 
what is the first thing to be done by persons who tender the 
exchange, what the second, and so on, I cannot tell how far 
the audacity of the respondent Phsenippus would have gone, 
when even now, notwithstanding that everything is pre- 
scribed to us by the law, he has disregarded its just enact- 
ments, and instead of giving me the inventory of his property 
according to law within three days after he was sworn, or, if 
he did not like that, giving it at least on the twenty-fifth 
day of the month Boedromion, which he got me to appoint 
and on which he promised to deliver the inventory — ^instead 
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of doing either the one or the other, he treated both me 
and the law with contempt, and delivered it in the second 
month, only two or three days before the cause was brought 
into court, and kept out of the way all the remainder of the 
time : and again^ instead of leaving the seals which I had 
put upon the buildings undisturbed, he went into the coun- 
try and opened them, and carried away the barley and other 
things, as if the law had given him liberty to do whatever 
he pleases, not that which is right and just. 

For my own part, men of the jury, I should have been 
only too glad to see myself in prosperous circumstances, as I 
used to be, and remaining in the body of Three-hundred: 
but, since I have shared the general misfortunes of all those 
engaged in the works, and have also incurred special losaes 
of a ruinous nature in my own business, and now on this 
last occasion I have to pay to the state three talents, a talent 
for every share — (for I was a partner, I am sorry to say, in 
the confiscated mine)^ — I am under the necessity of endea- 
vouring to substitute in my place a man who is richer than 
myself, and indeed always was richer, and who has never 
served any public office or contributed anything to the pro- 
perty tax. I therefore entreat of you all, men of the jury, 
that, if I prove the respondent Pheenippus to have trans- 
gressed the regulations of the law and to be a richer person 
than myself, you will afford me relief, and place him in my 
stead in the list of the Three-hundred : for it is on this 
account that the laws every year allow the tendering of the 
exchange, because it is a rare thing that any of our citizens can 
permanently maintain their prosperity. I will tell you all that 
has taken place concerning the exchange from the beginning. 

On the second day of the month Metagitnion, men of the 
jury, the Generals . held a court for proposing the exchanges 
to the Three-hundred. At this court I cited the re- 
spondent Phsenippus according to law. Having cited him, 
I took with me some of my friends and relations and pro- 
ceeded to Cytherus, to his feurm on the borders.^ And first 

1 The mine having been forfeited to the state, probably for non* 
payment of rent, the speaker had to pay this money to obtain a 
ve-grant of it. 

See Bockh, on the Silver Mines of Lauriam, pages 467, 479 (tram- 
lation). 

t See Bockh, L 86. Trans. 
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I led them round the farm, a circuit of more than forty 
furlongs, and I pointed out to them in the presence of Phae- 
nippus, and requested them to take notice, that there was no 
tablet of mortgage on the boimdary; and I required Phee- 
nippuB, if he said there was any, to declare it at once and 
show it to us ; for I was anxious that no debt should rise 
up on the estate at a later period. Then I sealed the 
buildings, and required Phsenippus to come and inspect my 
property. After that I asked him, where his threshed com 
was; for, by the Gods and Goddesses,^ men of the jury, 
there were two bams on the farm, each of them nearly a 
hundred feet in circumference. He replied, that part of the 
corn was sold, part laid up in the granary. At length — 
that I may not be tedious — I put some persons inside to 
watch, and, by Jupiter, I gave notice to the ass-drivers, and 
stopped them carrying timber off the land; (for, among 
other sources of wealth which Phasnippus enjoys, this also 
brings him a large revenue, men of the jury; he has six 
asses carrying wood all the year round, and he receives more 
than twelve drachms a day ;) I told the ass-drivers, as I say, 
not to touch the wood, and then, after giving notice to 
Phffinippus to attend the sacrifice ^ according to law, I went 
back to the city. 

I will first produce to you the evidence in support of these 
statements, and then you shall hear the other facts of the 
case fully and accurately. You will find, men of the jury, 
that Phsenippus began from the very first day to set justice 
at defiance. I sealed up the buildings, as the law had 
allowed me ; he unsealed them. And he acknowledges 
having removed the seal, but does not acknowledge that he 
opened the door, as if he removed the seals for any other 
purpose but to open the doors. 

Again, I gave notice that no wood should be carried 
away; he carried it away every day except that on which 
I gave the notice. There was no debt charged upon the 

1 ''Fonnula jurierjunindi non magia, opinor, Bemosthenica, quam 
qu89 leg^tur, p. 1044, irpds rdu Otmy koI tatfiopotv, Schafer. 

The prayer in the exordium called forth a similar remark. And 
other critics, besides Schafer, have doubted the genuineness of this 
oration. 

* For the purpose. of taking the oath. 
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land ; he now puts down a number of debts. In shorty 
he does just what he pleases, not what the laws require. 
Bead the depositions, first those concerning the mine, and 
then the others. 

[The Depodtions,"] 

The wrongs which PhsBnippus began to do me on the veij 
fkst day after the citation you have heard, men of the jury, 
both from me and from the witnesses. His subsequent con- 
duct goes beyond this ; it is an offence not only against me; 
but against the laws, which you are all bound to vindicate. 

After he had sworn on the eleventh of the month Boe- 
dromk>n to give a true and just inventory of his effects, the 
law expressly declaring that the inventory shall be given 
within three days after the day of the oath, he came up to 
me at the court, with Polyeuctus of Orioa and some other 
persons, and requested me, first, to meet him and see if we 
could setde the matter, assuring me that he would do every- 
thing that was right ; secondly, to give him time for making 
out the inventory, but he only asked a few days, for he was 
aware of my position. As I considered it became a respectable 
citizen, who eschewed quarrels and offences, not to rush head- 
long into a court of law, I gave my consent^ (for I need not 
dwell upon the details,) that the meeting for a settlement 
should be on the twenty-third of the month Boedromion, and 
the inventory of effects should be given on the twenty-fifth. 

Notwithstanding that he had obtained both his requests 
from me, Pheanippus did not attend on either of those days ; 
and now he appears before you as the violator not of one law 
only, but of two laws ; first, that which requires a man to 
deliver the inventory of his effects within three days after he 
has been sworn, secondly, that which declares that mutual 
covenants, entered into in the presence of witnesses, shall be 
valid. Why, there is not one of you, men of the jury, who 
does not know, that the day prescribed by law and the day 
agreed to- by the parties are equally necessary to be observed. 
It frequently happens that, although the thirtieth day is 
prescribed by statute, we appoint another for ourselves by 
consent, and in every office the magistrates put off trials and 
other proceedings for the parties, upon their mutually oon- 
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eenting.^ Should any party think proper to repudiate such 
an arrangement, you would regard him as a most odious 
pettifogger. Yet Phaonippus, as if the law commanded people 
to perform nothing that they have agreed to, from the day 
when he promised to meet for a settlement and to give me 
his inventory and receive mine, never made his appearance. 
I, when I saw that he was paying no regard either to me or 
to the laws, gave in my inventory at the office of the Gene- 
rals : PhsBuippus, as I said a Httle while ago, gave me a 
paper just before the trial ; his sole object being, that he 
might appear to have delivered his inventory, without my being 
able to make any use of its contents. You ought, men of 
the jury, not to give an undue advantage to those persons, 
who deem their own brutality to be stronger than the laws ; 
if you do, you'll multiply the number of people who mock 
at all legal ordinances : you ought rather to assist those who 
regard tiie voice of the laws as yours, and who believe that 
this your voice, which is heard in the court of justice,^ is 
raised to protect the injured, not the doers of injury. 

Bead the depositions in proof of what I have just stated, 
and the laws. 

[The Depositions. The Laws,"] 

I, men of the jury, after having suffered such wrong at 
the hands of Phnnippus, made out this schedule and de- 
livered it to the Generala Read. 

[The Schedule.] 

By the Gods and demons, men of the jury, how else is one 
to prove that Phsenippus is amenable to the laws which have 
been read, than in the manner in which I now prove itt 
Phienippus however has made a counter-charge against me, 
that I do not give a just description of my property: (so 
readily will persons like him misstate the facts to you :) and 

1 In some cases the law expressly provided that the trial should 
take place on the thirtieth day after vction brought. In other cases 
it was left to the magistrates to appoint days for appearance, trial, &c. 
hi every case however the time might be varied by consent. 

See Schomann, Att Proc. 693; and Volume III. of this work, 
page 887. 

' Tify ffis r6 BiKwm^piov. These words are rendered by Pabst — *' did 
an der Statte des Qerichts vemommen wird." Schafer thinks the 
passage corrupt. 
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Le complains of the oath which I swore hefore making out 
the inventory, saying that I undertook to set forth all the 
rest of my property besides that in the works ; as if to swear 
according to the laws were a ground of complaint. Tou 
know, men of the jury, for you enacted, the law which 
expressly so declares, that the parties to an exchange, when 
they take the oath before making out their inventories, shall 
swear in manner following — " I give a true and correct in- 
ventory of all my property, except that in the silver-workS; 
• which the laws have made exempt fi:om duty." But I would 
rather you read the law itself.^ 

^ Respecting this law Bockh writes in his Dissertation on the silver 
mines thus: 

'* One of the chief advantages enjoyed by the mine-owners was the 
immunity from taxes, which the laws had allowed to property vested in 
the mines. The fact itself is unquestionable; but, as it occurs ia the 
speech against Phsnippus, in whidi mention is made of relief granted 
l^ the State to the mine-proprietors, it might be thought that nothing 
more was meant than a temporary alleviation for the year in which 
they had sustained a severe loss; a supposition which is apparently 
confirmed by'the assertion of JSschines, that Timarchus had sold his 
estates, including two mines, in order to escape serving the liturgies by 
the concealment of his property. But, as ^schines is not accustomed 
to weigh his words with great exactness, the fear of the liturgies enter- 
tained by Timarchus perhaps extended only to his other estates^ to- 
gether with which the mines were only accidentally mentioned; and 
even if mines did not oblige the possessor to perform lituxgies, yet the 
possession of them strongly confirmed the idea entertained of a man's 
wealth, and the public opinion on this subject had no slight influence 
upon his nomination to an official charge. In the speech against 
Phsenippus, however, the orator would not have omitted to remark 
that the immunity of the mines was only introduced a short time 
before for the purpose of relieving the possessors, if such had been the 
case; for, as the complainant is particularly earnest in urging the 
welfeire of the people in opposition to that of the mine-owners, it would 
have suited his purpose to mention the privilege recently accorded to 
them; but, instead of this, he speaks in a general manner of the laws 
by which immunity had been granted to the possessors of mines. It is 
necessary therefore to consider this immunity as established by laws of 
ancient standing ; but whether intended as an encouragement to mining 
f- or not, is anetiier question. Are we to suppose that the people of 
1- Athens, from no other motive than that of favouring a particular 
\ department of industry, would have exempted a large number of their 
citizens from liturgies and taxes? * * * What renders this the more 
improbable is, that a large portion of the mine-owners were extremely 
wealthy in certain times; and any person might, when he pleased, have 
withdrawn himself from the public services, by purchasing and working 
mines. My opinion is, that this immunity could not have been oon* 
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Stop one moment^ if you please. I made this proposal 
before to Phaenippus, and now again, men of the jury, I 
offer it him again of my own accord — I will surrender to 
him the whole of my property, including that in the works, 
if he will only deliver up to me his piece of border-land free 
from incumbrances, as it was when I first went to it with 
witnesses, and if he will replace again the com and wine and 
other things which he has carried away from the fisum-bmld- 
ings after removing the seals from the doors. Why do you 
go on talking and clamouring, Phsenippus? I have in former 
times by my own bodily labour and exertions reaped con- 
siderable profits from the silver-works — I acknowledge it; 
but I have lost all my gains, except a small fraction. You, 
who are now selling from your &rm barley at eighteen 
drachms and wine at twelve drachms, are a rich man, as one 
might expect, when you make more than fifteen himdred 
bushels of com and above seven thousand gallons of wine. 
Ought I then to continue in the same class, if the some 
fortime does not attend me as in former days ? Never allow 

ceded aa an encouragement to mining, but on]y upon a legal principle. 
The mine-proprietor was a tenant in fee-farm, who was permitted the 
use of public property in consideration of the payment of a sum of 
money, and of a portion of the yearly produce as rent. But the 
property-taxes and liturgies only feU upon freehold property, while the 
mines, being conveyed by the people subject to the payment of rent, 
were for this reason tax-free. Whether slaves were included among 
the property vested in mines, I do not venture to determine : there 
being however no reason of any cogency why a tax should not havo 
been imposed upon them, it appears to me more probable that by the 
property in the silver-mines, we are only to understand the mines 
which had been granted. A legal consequence of the exemption of the 
mines from taxes was their exclusion from the property which was 
made over in the exchange." 

The following are the remarks of A. G. Becker in reference to this 
provision of the Athenian law, and to the tricks practised on one 
. another by the parties to an exchange. 

** Fhssnippus made the same kind of charges against his opponent 
as had been made against himself, as one sees from page 1044; and 
nothing indeed was easier, than that a person intending to offer the 
exchange to another shoidd contrive some time before to invest his 
money in mines, which by Solon's law (singularly enough) were not 
included in the property that passed by the exchange. From all this 
it is clear, that the regulation in question, though it tended to maintain 
equality among the citizens of Athens, must in a degenerate age havo 
led to a corruption of their morals.'' 
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such a thing as this ; it would be contrary to justice ! Take 
your turn, Phsenippus ; enter for a shoH time into the rank 
of those who serve the public offices ; since the people in the 
works have been unfortunate, and you agriculturists enjoy 
more than your fe.ir share of prosperity. You have been for 
ft pretty long period receiving the income of two estates, that 
of your natural &ther Callippus, and that of him who adopted 
you, Philostratus the orator ; and you have never done any- 
thing for your countrymen. The inheritance which my 
father left to each of us, my brother and myself, was only 
forty-five minas, on which it is not easy to Hve : but your 
fathers possessed such riches, that there stands a tripod 
offered by each of them in honour of their choragio victories 
at the Dionysia. And I do not grudge the honour ; for men 
of wealth ought to make themselves useful to their fellow- 
citizens. Show, Phaenippus, that you have expended a single 
Qopper coin for the benefit of the state — ^you who have in- 
herited two properties liable to public charges ! You cannot 
show it ; for you have learnt the trick of concealment and 
evasion and doing everything to escape the public servica 
I, on the contrary, will show that I have expended large 
sums of money — I who received so slender an inheritance 
from my father 1 

First however read me that law which declares that no 
mining property shall be included in the inventory. Read 
also the challenge, and the depositions showing that the re- 
spondent Phsenippus has inherited two estates liable to public 
charges. 

[ITie Law. The Challenge. The DeposUi(m»,'\ 

There is one thing, men of the jury, and one thing • only, 
in which Phaenippus the respondent can be shown to have 
displayed public spirit. He is a clever and spirited breeder 
of horses, being young, rich, and strong. What is the positive 
proof of this ? He has given up riding on horseback, and in 
lieu of his war-horse, which he has sold, has purchased for 
himself a chariot, (young as he is,) that he may not travel 
on foot ; so luxurious is he become. He has put down the 
chariot for me in his schedule, but of the barley and the wine 
and the rest of the farm-produce not a tenth part. He 
deserves to be let off now, (doesn't he ?) when he has beey 
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eo public-Spirited and useful both iu his person and in his 
property. He deserves something very different, I should 
say. While it is the duty of an honest jury to give a respite, 
in case of need, to those citizens who in their time df pros- 
perity cheerfully serve public offices and remain in the list 
of the Three-hundred ; you should deal otherwise with those 
who regard all money spent in the public service as lost; you 
should bring them into the foremost class of tax-payers, and 
not suffer them to run away from their obligations. 

Bead me first the deposition, and afterwards his inventory. 

[The Deposition, The Inv€ntoi'yi\ 

Never mind that. True it is, men of the jury, Phsenippus 
carried away many things from the buildings, opening the 
chambers that were sealed, as has been proved in evidence, 
and leaving iust what he liked : and two months afterwards 
he gave me the inventoi; of his property. However, no more 
of that Read from the words — "upon this property I owe 
the debts following'* — 

[The Inventory^ 

Stop. This Aristonoe, men of the jury, is the daughter of 
Philostratus, and mother of the respondent. He says that a 
debt is owing to her for her marriage portion, of which the 
laws make him the owner; he tells a falsehood therefore, 
and makes out his inventory incorrectly. . How is it, Phse- 
nippus, that I, although my mother is alive and remains a 
member of our fiimily and brought a marriage portion into 
it, do not schedule the portion as a debt to her and try to 
impose on the jury, but allow my mother to share what I 
poBsess, whether I have my own estate or that of Phsenippus ? 
The reason, my good sir, is, that the laws so command me. 
But you violate the laws in everything. Bead another. 

\The Inventory.l 

You hear, men of the jury. He says that he owes upon 
the land a talent to Pamphilus and Phidolaus of Bhamnus 
jointly, and four thousand drachms to iEantides of Phlyus, 
and fourteen minas to Aristomenes of Anagyrus. How comes 
it, Phffinippus, when I asked you in the presence of witnesses 
if you owed anything upon your border-farm, and when I 
requested you to show me any tablet of mortgage that was 
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upon it, and protested against any fictitious creditors spring- 
ing up afterwards to my prejudice ^ — ^how comes it that you 
did not disclose any of these debts then, but that now, when 
you have given me your inventory two months after the 
time, the law requiring it to be given within three days, 
creditors have made their appearance, and debts of more than 
three talents 1 The reason, my good sir, is plain. You are 
simply contriving, that you may have private debts to the 
same amount as the debt which I have incurred to the state. 
That your account is fidse, Phsenippus, and that you have 
come into court a peijui^ man, I will prove this veiy 
mintite beyond a doubt 

Please, Usher, to take the deposition of iEantides and 
Theoteles, whom the respondent has fiaJsely entered as his 
creditors for four thousand drachms ; he having paid them 
long ago, not voluntarily, but after a judgment obtained 
against him. Eead. 

[The Deposition,] 

Here, men of the jury, is a person, who has made out an 
inventoiy that is manifestly fraudulent from beginning to 
end — who has paid no regard either to the laws which fix 
the time in which the inventory should be made out, or to 
those private agreements which we are accustomed to con- 
sider as equally binding — who, further, has broken the seals 
of the buildings and carried away the com and the wine that 
was stowed inside — who, in addition to this, has after the 
exchange sold timber to the value of more than thirty minas, 
and (what is worst of all) who has concocted false debts for 
the purpose of the exchange ! Will you then decide that 
this person has made out an honest inventory) Far be such 
a thing from your thoughts, men of the jury! Failing to 
get your verdict, what is one to have recourse to — ^when 
wealthy men, who have never done any good to you, who 
produce a large quantity of corn and wine and dispose of it 
for treble the ppice they did. formerly, obtain undue advan- 
tage in your courts ? Let not this happen now, I entreat 
you ; but, as you have given public relief to all those engaged 
in the mining business, so now afford relief to me in my 

^ Fabst — ''und Dich vor Zeugen beschwor, nicht etwa exdichteta 
Schuldner auftreten bu laasen." 
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private capacity. Sorely, if I had been your slave, instead 
of your fellow-citizen, yet, seeing my industrious habits and 
my good will to you, you would have allowed me a respite 
from my heavy charges, and called upon one of the rest who 
was shirking his duty. I ask for the like treatment under 
existing circumstances. Hereafter, when I have paid you 
the three talents for which I became liable and have recovered 
my losses, you will relieve some otiber distressed person and 
come upon me. But now, men of the jury, discharge me, I 
beseech you. I have made out an honest case, and 1 implore 
you to give me your assistance, and not suffer me to bo 
oppressed by my adversaries. 



APPENDIX I. 



TRIBES AND TOWNSHIPS 

Ov the more ancient divisions of Attica, and of the four tribes 
which existed before the iimovations of Clisthenes, it is not my inten- 
tion to give an account here. I shall content myself with referring 
to mj epitome of the subject nnder title Tribus in the ArchsBologi^ 
Dictionary, and to the authorities there indicated. Let the reader 
only bear in mind, that each tribe was divided into three fhparpim, 
friUemitieSy or clans, (as I have translated it,) analogous in their poli- 
tical relations to the Hoaian Ciiria ; and each clan into thirty y/yi;, 
or families^ in the larger sense of the term family y corresponoixig to 
the Roman Gem, Each family was distinguished by a name of a 
patronymic form, derived from some hero or mythic ancestor, as Eu- 
molpid[n; though in process of time, as might be expected, these 
divisions did not necessarily import family connexion. The members 
of the clans and families haa their respective religious rites and festi- 
vals, which were preserved long after the communities had lost their 
political importance. 

Before the time of Solon there was a gradation of ranks, said to 
have been established by Theseus; the Blupatrida, or Nobles; the 
Oeomori, or Agriculturists ; and the Demiurfi, or Artisans. Solon 
abolished these distinctions, and introduced his property qualification, 
of which I have spoken elsewhere. (See Volume I. Appendix IV.) 
He however made no change in the constitution of the ancient tribes ; 
which were thought to keep up artificial distinctions, not agreeing 
with that fusion of all ranks, which it was the object of a later gene- 
ration to accomplish ; and accordingly, after the expulsion of the sons 
of Pisistratus, the four old tribes were abolished, and the whole state 
reorganised. 

Cnsthenes, the leader of this democratic reform, (whose institu- 
tions continued to be in force, with some few interruptions, till the 
overthrow of Athenian independence,) created ten new tribes, first 
dividing the whole territory of Attica into a hundred parts, which he 
called OrjfAoi, or townships, and assigning ten of these to each tribe ; 
not however ten contiguous ones, out so that each tribe mig^t be 
composed of townships locaUy separate. The object of this arrange- 
ment was, that by the breaking up of old associations a perteos 
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reToIution might be effected in the habits and feelings, as well as in the 
political organisation of thejfjeople. The clans and families continued 
to exist as private communities, and to preserve their peculiar reli- 

S'ous observances, with which Clisthenes did not choose to interfere. 
!any priestly offices belonged by ancient right to certain families ; 
and the removal of all distinction between them would have been 
attended with a shock to religious sentiment. While however they 
were retained for these and other private purposes, their political 
importance was mostly transferred to the new corporations. And 
the^ were kept quite (ustinct, so that people of the same clans and 
families might belong to different tribes and townships. 

The tribes were named from the ancient Attic heroes, Cecropis, 
Erechtheis, Pandionis, ^geis, Hippothoontis, (Eneis, Acamantis, An- 
tiochis, Leontis, iBantis. Such was the machinery of the new system, 
that every tribe had an equal share of political honours and power. 
The Council of live hundred was constituted by choosing fiftj from 
each tribe. The six thousand jurors were obtained bv takmg six hun- 
dred from each. So of the ten Generals, the ten Phylarchs (who com- 
manded the cavalry), the ten Auditors, the ten Treasurers, &c. &c.; 
one was chosen from each tribe. All these whom I have mentioned 
were taken from the tribes, but chosen by the people at large, either 
bv lot or suffra^. Some other public functionaries however were 
elected by the tnbes themselves, as the Shipbuilders, Trieropai, the 
Conservators of walls, Teichop^H; likewise the Choragi, the Oymnasu 
archsy and Architheori (as to whom see Volume III. Appendix 11.). 

There were tribe-meetings as well for the transaction of business 
imposed by the state, as for the regulation of their corporate affairs : 
for every tribe had lands and property of its own, its own business, 
its own feasts, its own officers. Of these, the principal were the Super- 
intendents, I^imeleia; who presided at the tribe-meetings, and who, 
as we learn from the oration against Midias, had various duties con- 
nected with the scenic and other exhibitions at the public festivals ; 
for example, to see that the Choragi were duly nommated, and per- 
formed the parts assigned to them ; to preside at the games and con- 
tests, to assist in the preparations for them, preserve order, and the 
like. (See Schomann, De Comitiis, 368 — 375.) 

That the tribes audited the accounts of officers entrusted with their 
monies, and bad power tp impose pecuniary fines upon those wbo 
were found guilty of embezzlement, may be collected from the oration 
against Theocrines, who was condemned by his tribe (the Leontian) 
to pay seven thousand drachms to the hero of the tribe,^ for the pay- 
ment of which he afterwards made an arrangement under the sanction 
of a decree of his fellow-tribesmen. (See Schomann, ibid. 373.) 

The townships, which were at first a hundred in number, were in 
process of time subdivided, and in the time of Strabo they amounted 

(ty 8t tS^Aev iv ralr thBvvaii rtf iwuvCfjuf rrif abrop ^vX^c Doxuostb. COnt 
Tbeocrin. 1326. 

VOL. IV. Z 
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to a hundred and seventy-four. This subdivision was founa conve- 
nient, in consequence of the increase of population, the building of 
new towns, and similar causes. Two new tribes had bv^en created in 
the year b.c. 307, which necessitated some change in the demi. A 
list of all the demi is given in Reiske's Index Demosthenicus. Some of 
them took their names from the towns, villages, or places within theii 
precinct, as Marathon, Achamse, Brauron, Sunium, rhalerum, Pirseus, 
Lampra, Icaria, Thoricus, Decelea, (Enoe, Eleusis, flhamnus, Melita, 
Colyttus : others from the families which settled in them, as the Bu- 
tadsB, Dsedalidse, lonidsB, Semachidffi, Cothocidse, Pseonidse, Philaidee, 
Cyrtiada), Chollidse, Scambonidse, &c. The largest of them all was 
Achamffi, famous for having given name to the Achamians of Aristo- 
phanes, and which, as Thucydides tells us, furnished not less than 
three thousand heavy-armed soldiers in the Peloponnesian war. 

The townships, like the tribes, had their corporate affairs, as well 
as those of a more public nature, to attend to. Each of them had its 
own separate property, its lands, temples, and religious worship ; its 
priests, councillors, and officers. The fellow-townsmen frequently 
met, either for elections, or for financial business, or other purposes. 
Their most important meetings were held at Athens ; which was pro- 
bably most convenient; for men did not necessarily reside in the district 
of which they were members. The chief magistrate of each township 
was called the demarch, (prefect or mayor,) who, besides local duties, 
performed many of considerable importance to the whole common- 
wealth. He convened and presided at the corporate assemblies, kept 
the books of his township, collected rents or debts that were due to 
it. He kept a register not only of the corporate property, but of tbe 
landed estates of ail private persons (whether townsmen or not towns- 
men) within his district ; and from this he made returns for the pur- 
pose of the property-tax assessment.* He also furnished a list of 
such of his fellow-townsmen as were fit to serve in war, as we learn 
from the oration against Policies (page 1208). A law is cited by 
Demosthenes in the speech against Macartatus (page 1269), requiring 
the tlemarcli to provide for the burial of the dead, in case of neglect 
by the heirs and relations, (to whom he was first to give notice,) and 
imposing on him, in case of default, a penalty of a thousand drachms. 

There were forty itinerant judges, called sometimes the Forty, and 

sometimes the District judges,^ who made circuits round the various 

townships, to decide small causes, not exceeding the value of ten 

drachms, and also actions of assault and battery, and certain actions 

of trespass, and charges of rape. These they decided without a jury ^ 

(1) An Athenian citizen might possess land in a foreign township, paying a small 
rent or acknowledgment to the demarch. Such possession was called e^Kmvt^. 
Apollodorus (in the Oration against Polycles, 1208) says, he was returned in three 



townships as a person flt to ]^y the irpo6«r^opa. 

fiuom. They' 
wHeh the thirty tyrants had rendered that number odious. 



(2) dtKaarai Kara driuom. They were Originally thirty ; ten were aftenraida added. 



(S) See Meier and Schomann. Att. Proc 544. Schomann, Ant. Jnr. Pnbl. 267 
The speech of Demosthenes against Conon was delivered before the District juiiges. 
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But the most important political service rendered by these corpo- 
rations was the preservation, bj means of their register, of a genume 
list of Attic citizens. For every Athenian was obliged to be a mem- 
ber of some township, and no man conld be admitted to exercise any 
civic rights, until his name was entered in the roll. In the days of 
their prosperity the Athenians were proud of their citizenship, and 
careful to exclude those who were not entitled to it from its honours 
and advantages. Occasionally it was conferred, by way of distaiction, 
upon some foreigner who had done service to the country; as upon 
Sadocus, the Thracian prince, their ally, in the begiiming of the Pelo- 
ponnesian war ; and in later times the honour became more cheap, 
and was conferred upon adventurers like Charidemus ; but those were 
generally cases where it was a mere honour, not attended with the 
advantages which a resident at Athens would derive from it, and 
which it was always more difficult to obtain. There were exceptional 
instances ; such as that on the first creation of the townships, when 
Clisthenes, in order to strengthen the popular party, made a new 
creation of citizens, including even slaves ; and the occasion after the 
plague, when, the strength of the nation having been wasted both by 
war and by disease, it became necessary to recruit it by new blood. 
But, setting aside these exceptional cases, we find that the Athenians 
took the utmost precaution by law, to prevent the intrusion of aliens 
into their community. 

The son of an Athenian citizen, upon attaining his eighteenth year, 
or as soon after as was thought proper — but not (it seems) after the 
completion of his twentieth year — was taken by his father or guardian 
to a meeting of his fellow-townsmen, to have his name entered in the 
register of the Demus. This was called the heritable register,^ 
because the entry therein entitled him to take possession of any 
property which he became heir to. Commonly those townsmen would 
attend the meeting, who were friends or acquaintances of the candi- 
dates for enrolment : in case of any meditated opposition, there would 
be a lar^ attendance. The father or guardian proved the birth and 
civic origin of the youth. Any member was at liocrty to object upon 
ffood mund, such as illegitimacy, or foreign extraction either by the 
fathers or mother's side. The members present were sworn to adjudi- 
cate acoordin^ to law, and, after hearing the evidence, the majority 
decided" whether the party objected to should be enrolled or not. 
Upon his admission to the register, the youth became a member of 
the township, and entitled to his heritable and civic rights. His 
name was at the same time entered in the assembly-list,^ kept by the 
demarch, showing who were entitled to take part in the popular 
assembly. He was then a full citizen in every respect; only he could 
not serve on juries, nor hold offices of state, untd the age of thirty. 

(1) Xfi(<apx<K^i> tpaunareTov. To enter upon en inheritance was called Xa7xaf«ii 
Kikhoov, and an inhwitance \tr4if. 
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His civic designation and full address (as we should say) was his own 
individual name joined to that of bis father and his township — thii»-« 
" Demosthenes, son of Demosthenes, of Pseania/* Of the importance 
of this title we have had an illustration in the case of Mantitheus 
agmst Bceotus. 

When an orphan was introduced to his fellow-townsmen for enrol- 
ment before his twentieth year, Schomann thinks that, as he would 
take immediate possession of his inheritance, he underwent a personal 
examination, to show that he had arrived at a state of mannood, so 
that, if he were approved, he would be at once admitted to his 
majoritv;^ otherwise, it vA>uld be postponed for some time longer. 
As to thus however there is a good deal of obscurity. 

Whoever, not bein^ a lawful citizen, presumed to act as one, 
whether his name was m the register or not, might be prosecuted and 
severely punished, as I have abready shown : (volume III. Appendix 
viii. page 34:5). As a further precaution against the admis&ion of 
spurious members into the corporate bodies, tney were required occa- 
sionally by a decree of the people to revise their registers, and to 
expunge those names which should appear, either by ^ud or by 
mistake, to have been improperly entered. When any such revision 
was ordered, the townsmen met on the appointed day in the city of 
Athens : the names were called over : if any one was objected to, the 
grounds of objection were stated, and the case was heard, with the 
evidence on both sides ; the hearing and adjudication took place in 
the same way as upon an objection to an original enrolment.^ A 
member who was ejected might appeal to a jury ; but, if he &iled to 
prove his title, he was sold tor a slave. 

Our knowledge upon this subject is derived mostly from the 
oration of Demosthenes against Eubulides ; composed by him for 
one Euxitheus, a member of the Halimusian demus, who, being 
ejected on a revision, liad appealed to the Athenian court. He com- 
plains strongly of the unfair and illegal manner in which he had been 
treated at me meeting; imputing his expulsion to a cabal got up 
against him by Eubulides, whom he had made his enemy by giving 
testimony in a court of justice. Eubulides (he says) had CMontrivea 
that his case should be Drought on late in the day. Out of seventy 
members who had been present in the morning, forty had gone home, 
as thev resided in the Halimusian district, which was four or five 
miles from Athens ; most of those who remained were the party com- 
bined, against the appellant, and some of them had two or three 
ballots famished by Eubulides, who presided at the revision ; in fact» 
it was found, that there were twice as many ballots put into the box 

(1) Thus he explains fhe expression in Demosthenes, &¥6fHi eivot doKi/xao^nvatt 
which Petit and others have nndenitood to signify no more than the birth scnitUiy. 
(De Gomitiis, 78, 79.) 

(i) It was called dm^^^io-ir, and a member strack off the register was said iwo- 
^n^tvinvat. See on the whole of this subiect Schumann, De Gomitiis. inr6— <884 s 
tna utide Dmws in the Archseological Dictionary. 
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as there were members present. He charges his opponents with 
jobbing and conspiring in other cases besides nis own. He insinuates, 
that there was a prejudice against iiim on account of his poverty, his 
mother being a vendor of ribbons, and having taken children to nurse ; 
and also, that he had made himself unpopular formerly, when he was 
prefect of the township, by enforcing payment of rents and dues. To 
prove his legitimacy, he calls, besides nis relations, some members of 
nis clan and family; showing that, upon his father's marria^, the 
members of his clan had partaken of the marriage sacrifice ; tnat he, 
when a child, had been introduced to the clan, and taken to religious 
worship at the temples. 

Here I may observe that, although for political purposes there was 
(in general) no necessity for being acunitted mto the clans and 
famiSes, as there was to the townsmps, yet it was usual for all of 
pure Attic blood to be so admitted to them; and therefore the faot 
of a man's being an acknowled^d member of those associations 
afforded strong positive proof of his civic origin. And we find that 
the clansmen and kinsmen were frequently called as witnesses to 
prove family matters.^ 

There was a distinction made by the law in cases of adoption. For 
it was necessarv that an adopted son should be registered not oxAj in 
the township, but also in tne clan of the father, as we learn &om 
Isaeus.' 



APPENDIX II. 
GUARDIAN AND WARD. 



The duties of guardians at Athens did not materially differ from 
those which have been annexed to the office in other countries. The 
father had the power of appointing guardians by will, to whom gene- 
rally was confided the personal care of the infant, as well as the 
management of his property. If there was no testamentary guardian, 
it devolved upon the Archon, as the official protector of orphans, to 
appoint one ; just as in England the Lord Chancellor will make a 
sunilar appointment, upon an application made on the infant's behalf. 
It seems that the nearest relation was usually entitled to be nomi- 
nated, in ihe absence of a direction by will. Meier has shown that 
we cannot depend upon the statement of Diogenes Laertius, that by 
a law of Solon the infant's nearest relation by the father's side could 

a) See I8«UB, De Phfloctem. Hered. 13. Bd. Bekker. De Pyrrh. Hered. 91, 92. 
De Oinm. Heied. 24—26. De Aatyph. Hered. 11—13. Demosthenes, cent Neaer. 

(2) De Apollod. Hered. 82, 33. De Aristarch. Hered. 12, 22. De MenecL Hered. 
18-21- 
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not be his guardian. There are in fact several passages in Issns, 
which show the contrary,^ and the practice of appointing the nearest 
paternal relatives by wul seems to indicate what the law was.^ I! 
there were no relatives, or none fit, or perhaps none who chose, to 
undertake the office, then it fell upon the Axchon to select one firom 
the whole body of Athenian citizens. 

The duties of the guardian were, to take care of the person of his 
ward, and provide for his maintenance and education ; also to manage 
and improve his estate, so long as he remained in a state of pupilla^. 
Towards third parties and towards the state he was the wiu^ s le^al 
representative : for example, in actions by or against the ward, lie 
Acted as his Kvpios, prochein amy^ or next &iena ; (see Volume III. 
Appendix IX page 373 :) and we have learned from the speech 
agamst Aphobus (ante, page 94,) that he made returns on his behalf 
for the property-tax assessment, the only public charge from which a 
minor was not exempt, and made the necessary payments in his name 
to the state. If the mother remained with the orphan, the guardian 
was bound to make provision for her maintenance also. 

With respect to the administration of the ward's estate, as well as 

(1) DeDicsog. Hered. 18. Ed. Bekker. AiKuioYcv^r ^vtcitw &v y^vovr Iirrrp6ire»ev. 
Be Gleon. Hered. 10 — ^13. The heirs of Cleonjrmus, claiming his estate, allege that 
Dlnias, their internal ancle, was their guardian, and that Cleonymus made a will 
ezclading them from the inheritance, because he had quarrelled with Dinias, and 
did not wish that Mb property should be under the control of Dinias after his 
death. Compare also the argument to the oration De Arist. Hered. 

(2) The common law of England took the precaution of excluding fh>m guardian- 
ship vn, socage (as it was ciuled) those relatives to whom the inheritance would 
descend, giving it to the next of kin, to whom the inheritance could not postibly 
descend ; therefore, if the land descended to the heir on the rtart of the father, the 
mother, or other next relation on the part of the mother, had the wardship ; so, if 
the land descended to the heir on the mother's side, the &ther, or Us next of Idn, 
had the wardship. 

The Roman law as to this point was like the Athenian ; and therefore the Satirist 
says — 

Pupillum utinam, quern proximus heres 

Impello, expungami. Persius, ii 12. 

There was a law of Gharondas by which the management of the minor's property 
was given to the nearest paternal relative, while his education was entrusted to the 
next of kin by the mother's side. The same middle course was adopted by the 
Scotch and the ancient French law, committing the pupil's estate to the pelrson who 
was entitled to the legal succession, because he is most interested in -pTeaerving it 
from waste, but excluding him Ax>m the custody of the pupil's person. 
Kent in his Commentaries (II. 223) has l^e following remarks upon this : 
** The English, Scotch, and French laws, proceeded on too great distrust of the 
ordinary integrity of mankind. They might with equal propriety have deprived 
children of the custody and maintenance of their aged and impotent parents. It is 
equally a mistake in politics and law, to consider mankind degraded to the lowest 
depths of vice, or to suppose them acting under the uniform government of virtue. 
Man has a mixed character, and practical wisdom does not admit of such extreme 
conclusions. The old rule against committing the custody of the person and estate 
of a lunaiic to the heir at law has been overruled as unreasonable. If a presumption 
must be indulged, it would be in &vour of kinder treatment and more patient forti- 
tude from a daughter, as committee of the person and estete of an ajg;ed and afflicted 
mother, than tvom the collateral kindred. The fears and precautions of the law- 
givers on this sul^jeot imply, according to Montesquieu, a melancholy consciousness 
of the corruption of pubhc morals." 
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other matters, a testamentary guardian was bound to execute tbe 
trusts of the will. A guardian appointed by law had a discretionary 

Eower, but not an unlimited one. It seems that it was not lawful for 
im to carry on a trade for his ward, or to risk his estate in dangerous 
speculations, such as adventures at sea. It was his duty however to 
increase it, if possible ; and the most approved courses are said to 
have been, either to purchase lands, or to lend out the whole property 
on good security during the whole term of the ward's minority.* 

The property might be lent out either to a single person, or in 
parcels to sev eral. The former method appears to have been the most 
profitable; and therefore, in the case or a safe borrower, the most 
eligible. We have read how Theogenes, having borrowed three talents 
and thirty minas, the property ot Antidorus, paid back upwards of 
six talents to him at the end of six years : (ante, page 108). It may 
be thought strange, that such large interest should be paid on loans 
by persons who were obliged to give good security for repayment. 
We can only conclude that very considerable profits could be made 
in those times by mercantile speculations. Compound interest appears 
to have been unknown. / 

It was competent for the guardian to lend the estate in this way 
bv private contract. But the better course, if he wished to relieve 
himself from responsibility, was, to apply to the Archon, and act 
under his authority. The Archon then neld a court, of which public 
notice was given, and the estate was lent to the highest bidder, 
approved of by a jury.* 

if the guardian violated his duty, by neglecting the maintenance oi 
education of his ward, by ill-treatment of his person, or by mis- 
managing his property, or by any kind of fraua or injury, he was 
liable to a criminal prosecution, which any Athenian might bring 
against him during the term of the ward's pupillage. Of the different 
forms of procedure, and the punishment wnicn attended any miscon- 
duct of this kind, I have already spoken : (see Volume III. Appendix 
viii. pages 351, 352, 360, 364). One conseauence of conviction was 
the removal of the guardian; which indeea, if accomplished early 
enough, would be the most efficient remedy ; for a fraudulent guardian 
might in the course of a long minority do irreparable mischief. De- 
mosthenes says in the first speech against Onetor, (ante, page 136,) 
that the frauas of his guardians had at an early period become noto- 
rious, and that many meetings were held on the subject before the 
Ajchon. This was probably with a view to get up a criminal prose- 
cution." 

(1) fxtaHmv TOW oixov. See Lysias, cont Diog. 85. Ed. Bekker. 

(2) IssetlB, de Fhiloct. Hered. 44, 45. himbti ra dtnaariipta kirXuptiSrii i /i^v &px»* 
wpodCfjrpvTTCv, OI d' ifitaOovvTO. 

(8) In the oration against Nausimaohns and Xenopithes, which is translated in 
this volnme, it is mentioned l^t on a 0d<rif against the guardian for not having let 
the estate, the uncle of the wards persuaded the Juiy to let him administer the 
estate. The expression of an opinion by the Jury would very likely guide the discre« 
tion of the Archon. (See ante, page 250 : origin, page 991.) 
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Upon the ward's attaining his majority, i.e, cm the completion of his 
seventeenth year, it was the guardian's duty to introduce him to his 
fellow-townsmen, and have his name registered. He was then bound 
to put him in possession of his estate, and to render him an account 
of his own administration of it. If he failed to render an account, or 
if he rendered a false one, or if he refused to give possession, or if 
he had committed any breach of trust, the ward might bring an 
action,^ to recover compensation for the injury sustained ; or, in case 
the guardian had died, ne might bring an action for compensation' 
against the guardian's representatives. The case of Nausimachus 
and Xenopithes is an example of such an action. These men, after 
the death of their guardian, commenced actions against his sons, who 

Elead, (sm we have seen,) that their father settled the claim against 
ini in nis lifetime for three talents. 

The right to sue a guardian for breach of duty was, like most other 
personal causes of action, barred by the lapse oi five years. This was 
the term prescribed by the Athenian statute of limitations.* 

I have nitherto spoken of a single guardian onlv, for the sake of 
convenience ; but it must be understood, that a father had power to 
appoint any number of guardians that he please4 by his will ; and 
probably a similar discretion was vested in the Archon. Meier infers 
from the case of Demosthenes, that, where there were several 
guardians, they incurred a several and not a joint liability. The 
inference however is not conclusive. It may be that, when the breach 
of trust was the joint act of all, the ward might have the option of 
suing them jointly; otherwise, where they had not acted together; 
for it would be unjust to make them responsible for one another's 
misconduct. But we have too little information to determine such 
a point. Demosthenes made separate charges against each of his 
guardians. Though their negligence might be considered a joint 
offence, their pecuniary frauds or defalcations were distinct. (See 
ante, page 96.) Erom the speech against Nausimachus we learn, 
that each of the two wards sued each of the four sons of the guardians, 
making eight actions out of a single cause of action ; which may be 
thought to indicate, that it was the policy of the Athenian law to 
favour the severance of actions. 

No legal recompense was allowed to guardians for the perform^ 
ance of their duty; but, as in our own country it is very common 
for testators to give legacies to their executors and trustees, so we 
may reasonably suppose, that the father of Demosthenes, in bequeath- 
ing large gifts to tne three persons whom he left protectors of his 
family, only did that which was frequently done bv nis countrymen. 
Meier suggests, that the general dishonesty of the Athenian character 
rendered it necessary thus to bribe guardians to be honest.* If we 

(1) dUn hvirpoirhv. (2) iUri fiXafinv. 

(8) See the ArcbsBoIogical Dictionary, title irpoBeafiia. 

(4) Bei dem grossem Mangel an Redlichkeit und GewissenhAfUgkeit, dm wir in 
Character der Athener tiberhaupt wahmehmen. 



HUSBAND AND WIFE. 813 

can trust the statements made in the few speeches which have come 
down to us upon this subject, they certainly make out frightful cases 
of violated trust. The case in Lvsias is far worse than that of 
Demosthenes. Diogiton, who was both grandfather and uncle of his 
wards, (for he had eiven his daughter in marriage to his brother,) 
had received from the parent, or collected after his death, upwards 
of fourteen talents ; of the whole of which (nearly) he defrauaed the 
children, and, when they came of age, turned them into beggary out 
of his house. 

See on this subjeot Meier & Schomann, Att. Proc. 293—296. 
442—455. 



APPENDIX III. 

HUSBAND AND WIFE. 

The condition of women at Athens and in the other parts of 
Greece, their general treatment, and the position which they held in 
relation to the other sex; all these matters have been fully and ably 
discussed by Becker in his Charicles, and I shall only briefly advert 
to them here. 

It may be gathered from the Homeric poems and the Attic traged^^ 
that in the earlier times of Greece women held a more elevated posi- 
tion than we find them holding in the historic period. They had 
more freedom, a more honourable place in the household, and greater 
influence both at home and abroad. It has been particularly ob- 
served, that, while in early times the husband is described as pur- 
chasing his bride from her parents, in later times he expected a 
suitable dowry to be given with his wife by the father or next 
of kin. 

It is to the usages of Athens, in regard to the female sex, that I 
am principally directinff the reader's attention; though these did not 
materially differ from the usages of other Greek states, except Sparta, 
where the manners of the women were as singular and remarkable, as 
the institutions of their countrymen in general. 

The main object of the Athenians, in their treatment of women, 
seems to have been, to keep them in a state of retirement and 
seclusion, to maintain a reserve and modesty in their conduct and 
deportment, and, by confining them whollv to what were deemed 
feminine occupations, to hold them (socially and intellectually) in 
subjection to their husbands and guardians. Although this system 
led to many evils, it is said that the Athenian women were dis- 
tinguished above most others for modesty and decorum in their dress 
and behaviour. 
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Their early training was such as to prepare them for a life of thii 
0ort. Athens, with all her literary tastes, had no educational insti- 
tution for women; and not only that, but there were no private 
schools for them, nor any mental tuition at home. The education of 
the Athenian girl was left entirely to her mother and her nurse. 
From them she got a smattering of letters, learned perhaps to read 
and write, and, what was considered still more important^ to weave 
and spin, and to cook. She dwelt entirely in the Gynseconitis, or 
that part of the house which was ajspropriated to females; never 
went into any general society; lived, in short, very much the life of 
a Turkish lady, seeing only her female relations and domestics, and 
rarely even leaving the house, except on special occasions, as when 
she had to walk m a religious procession, or to join some festival 
Ax)m which men were excluded. 

llie married life was in accordance with what the single had been; 
though, as mi^ht be expected, the wife had more freedom and more 
power in the domestic establishment than had been entrusted to the 
daughter. She was in some respects the mistress of the house; the 
keys of the apartments were delivered to her; she had the custody 
of the furniture and stores, the superintendence of female slayes, and 
general management of household affairs and duties, such as cooking, 
nursing, &c. 

Yet, though mistress of the house, the Athenian wife was not hei 
own mistress. She lived, as she had done before marriage, in the 
female apartments, and was excluded from all male society. If her 
husband had company, she did not sit at table with them, not even 
with her own relations of the male sex. It was expected that she 
should not leaye the house without her husband's knowledge; it was 
not respectable to go out without a slave ; and to be seen at an open 
window was considered indecorous. Hence it is that, when the news 
of the disaster of Chsronea had reached Athens, the women, anxious 
as they must have been to get intelligence of their husbands and 
relatives who had been in the battle, are represented as coming no 
farther than to the doors; and even this is mentioned as being un- 
seemly, and a sign of their great distress. (See Yolume II. Appen- 
dix El. paffc 392.) 

We read of le^ restrictions against the women going abroad. 
Plutarch in the hfe of Solon (21) says, that he passed a law for- 
bidding them to go out at night except in a chariot with a torch 
before them; and Atheuficus (Xll. 521; mejitions a similar law at 
Syracuse, which forbade free women to go out at all after sunset. 
The tendency of Solon's legislation apparently was, to curtail the 
liberty of the female sex. He passed measures to check their ex« 
travagance in dress, and their disorderly coudact at festivals, sacri- 
fices, and mournings. There are said to haye been officers called 
G^nacanomi, whose business it was to see that Solon's regulations 
were observed, and to punish improper excesses and breaches of 
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decorum. It lias been thought with some reason, that these officers 
were not appointed till a later period. We find nothing about them 
in the early Athenian writers; and the authority with which they are 
said to have been invested was a little inconsistent with the freedom 
of the Athenian democracy. For example, they had power to visit 
private houses on festive occasions, such as wedoings, and to see that 
the lawful number of guests, which was thirty, was not exceeded. 
This savours somewhat of a later age. If the Gynsconomi were a 
Solonian institution, their functions were perhaps more limited in the 
early times. 

From the passage in Plutarch, as well as from Aristophanes and 
other sources, we may collect, (what indeed is natural enough,) that, 
when the women had their seasons of indulgence, as at the Thesmo- 
phoria, the Bacchic mysteries, and the like, they indemnified them- 
selves for the dull seclusion to which they were ordinarily condemned. 
(See Volume III. Appendix VI. pp. 281, 307.) 

With respect to play-going, the better opinion is, that the women 
were allowed to see tragedies, but not comedies. (Volume III. 
Appendix VII. p. 323.) decker however has shown, that they sat 
separate from the men. (Gharicles, TransL p. 408.) 

It might perhaps have been expected, that it would have been a 

Eart of a wire's duty to go to market, to purchase provisions for the 
ouse. It is certain however, that this duty never devolved upon 
the wife of an Athenian citizen, who was well to do in the world, and 
could afford to keep a slave; which almost every respectable Athenian 
did; for slaves were numerous and cheap, and carrying, as well as 
other manual labour, was considered undignified even in a man. The 
marketing therefore was done by the slaves, male and female. This 
was the ordinary rule. Poverty of course made an exception; and 
there were women, even the wives of citizens^ who sold articles in 
the market, such as bread, fruit, herbs, chaplets, &c. We have seen 
how Euxitheus complains of the prejudice excited agamst him in his 
township because his mother sold ribbons (ante, page 309). And 
the taunts of the comic poet about the mother of Euripides are well 
known. (See the Gharicles, TransL pp. 287, 469.) 

It being deemed of so much importance to preserve feminine 
modesty, one would suppose that the men would take especial care 
to conduct themselves with decorum in the presence of females, and 
to abstain from rude or indelicate lan^age. That good taste and 
propriety required this, was undoubtedly the general opinion of the 
Athenians, as we know from their writings; though there is too 
much reason to suppose that the duty was often violated. (See the 
Oration against Midias, Vol. III. p. 91.) Becker, referring to this 
passage, and quoting the words oi Terence, "pudet dicereMc pne- 
sente verbum turpe," says — "A beautiful observance, had it sprung 
from true moral grounds, and not rather from motives of respect 
to the Kvpms, whoever he might be " — (Gharicles, p. 472). It was 
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tuidoabtedly an affront to the husband or guardian of an Athenian lady, 
to speak bad language in her presence ; indeed it was an act of out- 
rage in a stranger to intrude at all into the female apartments, and 
we have seen that Pantaenetus treated this as a ground of action 
against the intruder, (ante, p. 240.) Demosthenes nowever gives us 
to understand, that offensive language before females waA a thing of 
itself to be reprobated, irrespective of the insult to the guardian, and 
was generally repugnant to Atheniau sentiment. Does the orator 
actribuie to those whom he addresses a higher tone of sentiment and 
morality than reaUy belonged to them ? Often he does ; audit is the 
policv and duty of a good speaker to do so ; but there must be a 
chord which he can strike in the minds of his hearers, or all appeal 
to them will be in vain. 

The Athenian husband was desirous that his wife should look up 
to him as the superior being; which she could hardly do, unless he 
conducted himself as became an Athenian citizen, or, as we should 
•ay, a gentleman, {KaKoKoya^os.) To do anything undignified in his 
wife's presence would lower him in her esteem. In the oration 
against Androtion it is spoken of as a hardship, that a man should be 
driven to hide himself under the bed, in order to escape the tax- 
gatherer, and that he should be seen doing so by his wife. (Yol. III. 
p. 155.) The wife could hardly look up to her husband with respect, 
unless he were under some corresponding obligations to her. We 
know from the oration of Andocides against Alcibiades (p. 117,) that, 
if the husband brought a bad woman into the house, it afforded his 
wife a le^ ground io obtain a separation from him. And iU usage 
of his wife subjected him to an indictment, as we have seen. (YoL 
III. p. 351.) 

Looking at the manner in which women were brought up in 
Athens, and at their general treatment and condition, we can easily 
suppose, that love (in the sense in which that word is understood 
in Christian countries) had but little to do with the formation of 
Athenian marriages. It was indeed a rare thing, that a woman's 
personal qualities were taken much into account. The case of 
Callias, who fell in love with Elpinice, the sister of Cimon, and paid 
her father's debt to the state that he might obtain her hand, may be 
regarded as an exceptional case. Opportunities for falling in love 
must have been very scarce. Becker m his Charicies, in or(&r to find 
a mistress for his hero, (a thing generally considered essential in 
modem tales,) is obliged to invent an extraordinary incident. Wben 
the passion of love was excited, it could not, under the circumstances, 
have been one of a very refined character. 

Marriages were formed chiefly from family and political considera- 
tions. An Athenian took a wife to prevent tne extmction of his race. 
This was a duty which he owed to the state, to himself, and to the 
memory of his ancestors. A religious sentiment was mingled with it. 
That he should leave those behind him, who would continue to per- 
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form the religious worship of the family, was due not only to the 
gods, but to the Manes of the departed. Such were his highest 
motives for entering into the mamed life. In addition to these, 
there would naturally be others of an economical charaoter, such as 
the desire to provide himself with a prudent and trusty housekeeper, 
to form a gooa connexion, or to obtam a valuable dowry. In regard 
to the last point, it was deemed most eligible to espouse a woman of 
equal fortune and condition. Such a one was less likely to give 
herself airs, or dispute her husband's supremacy. 

A maiden was seldom, if ever, consulted about the choice of hei 
husband. The whole thing was managed by the relations. Plato 
deplored this, and thought that the young people ought to have an 
opportunity of seeing each other. But what could be expected in 
such a state of society? We read of match-makers, irpofivj<rrpuu 
or irpofivmrrpiBts, who made it their business to effect matrimonial 
alliances oetween their neighbours; though it would seem, they were 
not in very good repute. 

We will now consider marriage in its legal aspects. 

It was essential to a strictly legal marriage at Athens, that both par- 
ties should be citizen-bom. The laws of Solon did not prohibit a citizen 
marrying a foreigner, and some eminent men in early times, as Cimon 
and Themistocles, were the sons of foreign mothers; but, as the 
Athenians became a powerful people, they grew jealous of foreign 
intermixture, and Pericles passed a law, by which such a marriage 
was declared ille^, and children by it were deprived of the civic 
franchise. He himself had a son by Aspasia, in whose favour he 
procured a special decree of the people, to exempt him from the 
operation of tnis law. The violation of it subjected the parties to an 
indictment, as we have ahready seen. (Vol. III. Appendix VIII. 
p. 846.^ The speech against Ne»ra furnishes an example of such a 
proceeoing. The prosecutor accuses Stephanus of having lived in 
wedlock with Nesera, who was a slave and woman of infamous 
character, and of passing off her children as his own legitimate issue. 
Stephanus denies the charge, and says that he kept Nesra onlv as a 
mistress, and his children were not by her. This speech, though 
denied by critics to have been the genuine production oiDemosthenes, 
to whom it is attributed, is undoubtedly a genuine Attic production, 
and full of instructive iiibrmation upon the present subject. 

We must observe the distinction between a legitimate child, yvij<rios, 
and a free-born, ik^vBtpos. A man might Kve with a concubine, and 
declare the children that he had by her to be free. (See the law 
cit«d in the oration against Aristocrates, Vol. III. p. 184.) Such 
children, though free, would not have heritable rights, and, if the 
mother were not an Athenian, they would by the law of Pericles be 
deprived of the civic franchise. 

To make a legal marriage, it was further necessair, that the bride 
should be affianced, or given away, by her guardian (xvptof,) whoevei 
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that was, t. e. her father, her brother, her paternal grandfather, or 
other nearest relation. (See the law cited by Demosthenes in the 
speech against Stephanos, page 1134:.) Such regular espousals were 
necessary to give the rights of legitimacy to the children. Cohabita- 
tiou without espousals was regarded as mere concubinage. 

The contract itself was made not (as with us) between the man 
and his intended wife^ but between him and her guardian. Women 
were incapable of entering into a contract, and therefore (whatever 
their age) they were required to be given away by the persons, to 
whom they were subject in law. (See Meier and Schomann, Att 
Proc. p. 409.) 

A husband might direct by will, that his widow should marry this 
or that person. So the father of Demosthenes gave his widow to 
Aphobus, Pasion gave his to Phormio, and the practice seems to have 
been common. (See ante, pp. 94, 211.) It is somewhat doubtful 
whether such a testamentary direction was compulsory on the widow; 
but at all events it superseded the necessity of farther espousals. 

It would have been odd if Athenian nuptials (like those everywhere 
else) had not been attended with various ceremonials. There was 
the sacrifice to the tutelar gods of marria^,^ the bath taken by the 
bride and bridegroom in the sacred fountam Callirrhoe, and of course 
there was the wedding day, with its bridal dresses and garlands, its 
cakes and sweetmeats, &c., &o. Nor must we forget, that the ladies 
were allowed to be present on this special occasion. To return how- 
ever to the legal part of the matter — ^it appears that no ceremony 
was actually necessary to bind the contract; the parties might pro- 
ceed to live together immediately; but it was customary to give a 
marriage feast on the occasion, and to invite the friends and relations, 
partly in compliance with religious feeling, and partly to give public 
notoriety to the wedding, and preserve testimony to ite legality. 
(See what Demosthenes says, ante, p. 140.) 

If a woman had no property of her own by inheritance, (and she 
could have none, if she had a brother,) a marriage portion was usually 
given to her by the next of kin, by whom she was betrothed. To he 
married without a portion, if the relations had the means of giving 
one, was a disgrace either to her or to them, and might cause a 
doubt to be raised as to the nature of the connexion. The Athenians 
were liberal in these matters, and many a person would advance 
money out of his own purse, rather than suffer a friend's daughter to 
marry portionless. (See ante, p. 110, and Volume II. p. 99.) 

The money thus given to a woman upon her marriage was paid to 
her husband, but was intended as a provision for her, and was usually 
secured to her by a mortgage of the husband's real estate, or (if he 
had no real estate) of his personal. The husband had the use and 
sole management of his wife's property, while they lived together; 

(l)Ti(>oT€>eta yantav. As to this, and as to the whole subject of the nuptial 
Bolenmities, I refer the reader tq the Cluiricles, 7«-aiislation, p. i82, Ac. 
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but, on a separation, lie was bound to restore it to her guardian, and 
to pay eighteen per cent, interest, so long as he kept it in his own 
Aands. The interest so paid was called alimony or maintenance, as 
being the interest of that fund out of which the woman had a right 
to be maintained. ^ The next of kin, to whom the money was restored, 
became the legal owner thereof, but was bound in honour to apply it 
to the woman's benefit, and to give it to her again upon a subsequent 
marriage. Such was the custom of the country; and custom hsed the 
force (S an obligation. 

After the death of the husband, if the wife had no son by him, she 
returned to the guardianship of her next of kin; if she had a son, the 
choice was given her, either to stay with him and live under his pro- 
tection, or to return to her original family. In case she stayed with 
her son, he became her guardian and the owner of her property, (that 
is,) if he was of full age; if he was a minor, his guardian of course 
acted for him. 

If the wife died before the husband, her property returned to her 
next of kin, unless she had children, in which case they took it ac- 
cording to the rules of inheritance. 

Thus might property be settled upon a wife at Athens not very 
differently from the way that it is with us. The various points of law 
the reader has seen illustrated in the cases of AphoDus, Onetor, 
Boeotus, and Spudias. The settlements, as we might expect, were 
not always made in the simple form that I have supposed. For 
example, in the case of Spudias, the plaintiff says that nis wife's for- 
tune was not ail paid down to him at the marriage, but one fourth of 
it was agreed to be paid after her father's death, and it was secured 
by the mortgage of a house. Demosthenes asserts that the marriage 
portion of Onetor's sister was not paid down to Aphobus, but it was 
arranged that the principal should remain in the hands of her former 
husband, Timocrates, who was to pay Aphobus ten per cent, while he 
retained it. 

That wedding presents, (such as clothes, jewellery, &c.) were some- 
times given in addition to the settlement, and so as not to form a 
part ofit ; and on the other hand, that such things might be given in 
lieu of money, and taken into account in making up the dowry, if the 
parties chose so to agree, as seems to have been the case upon the 
marriage of Spudias; these are points that may deserve a brief notice, 
as they have given rise to some discussion. The amount of these 
wedding presents, (the </>«pi^) or bride's trousseau, as we mi^ht call 
it,) was limited, as Plutarch tells us, by the sumptuary law of Solon. 
(See the Charicles, Transl. page 481; and the Attio Process, 
page 415.) 

Hitherto I have been speaking of the marriage of girls who did not 

(1) The action to recover this was called dUn <rirov. That to recover the principal 
was called iUn vpoiitot. Such actions would of coaiBe only be brought by tht 
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inherit their father's estate, which a girl could not do, if she had a 
brother; for the estate went to him, and she was only entitled (by 
the custom of the country) to a suitable dowry, that is, one cor- 
responding to her father's or brother's position and means, and saeh 
as would do credit to their liberality. A girl however, who had no 
brother, stood upon a different footing. She inherited the patrimony, 
and was called an heiress,^ whether the estate were great or small, ot 
even if there were no estate ; for she was still the representative ol 
the family, succeeding to its traditions and religious usages. The 
regulations of the Athenian law with respect to heiresses were pecu- 
liar, and arose from the care of the legislator, that all civic families, 
\rith their traditions and usages, should be perpetuated. 

It was the business of the archon to see that an heiress was duly 
married. The next of kin, not in the ascendmg line, had a right to 
claim her hand, and, if there was any dispute as to the right, the 
archon held a court for its decision. So far from having power to 
choose a husband, the heiress was considered as little better than a 

?art of the estate, and was taken with it as a sort of incumbrance, 
lie father however could not disinherit his daughter; for, if he 
devised his property, the devisee was obliged to marry her. And, as 
the girl was deemed an heiress in law, whether she had an estate left 
her or not, if she became by succession the representative of the 
family, the next of kin was bound, either to take her for a wif^ or to 
give her a portion correspondiujg to his rank. This was but fair. It 
was his privilege to marry a rich heiress ; his duty to provide for a 
poor one. And thus the object of the Athenian law, that no civic 
family should become extinct, was accomplished. 

If there was but one daughter, she was the sole heiress ; if there 
were more, they inherited equally, like our co-parceners, and were 
severally married to relatives, the nearest having the first choice. 

The husband of an heiress took her property until she had a son of 
full age, who was usually adopted into nis maternal grandfather s 
family, and took possession of the estate. He then became his 
mother's legal protector or guardian, and was bound to maintain her. 

It appears by these regulations concerning heiresses, that con- 
sanguinity was no bar to a matrimonial union at Athens. Uncles 
frequently married their nieces ; and even brother and sister were 
allowed to marry, provided they were not by the same mother. Such 
a union however was not sanctioned by public opinion; and marriage 
was only allowed in the collateral branches. (See the Attic Process^ 
406. Charicles, TransL 477.) 

I have lastly to speak on the subject of divorce. 

In case of adultery committed by the wife, we have already seen, 
that the husband was compelled by law to dismiss her, and that she 

a) She was called lirtxXnpor. The girl who received a dowry only was oan«9 
lv«vpoiKOff, the portioTudf or endowed. Bee the Archaeological Dictionaxy, ttUes JDm 
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«fras subjected to infamy and severe punishment. (See Yolume ILL 
Appendix. YIII. pace 348.) 

ia other cases, there is a doubt whether the husband had an un- 
limited power of dismissing his wife, or whether some cause must not 
have been assigned. Becker inclines to the latter view, which is in 
some decree favoured by the mention of an Attic form of action for 
unjust dismissal.^ Such an action however may have related rather 
to the method of proceeding adopted by the husband, than to the 
causes of divorce. For example, we may presume that he could not 
get rid of his wife by turning her out of doors, but was obliged to 
take or send her back to the house of her legal protector, wiSi her 
clothes and paraphernalia, and in a decent and proper way. Beyond 
this indeed very little ceremony seenis to have been necessary. The 
main thing wmch the wife's iriends required was, that her portion 
should be returned with her. Meier observes, that the practice 0/ 
divorcing, (so frightfully^ common at Athens in later times) was 
unknown to the Greeks of the heroic age. Besides the various 
motives, which naturally incline men to seek a new connexion or 
break off the old, the Athenian law created artificial causes of divorce. 
The heiress became the property of the next of kin. He, or she, or 
both of them, might be married at the time when the inheritance 
deyolved upon her. In such a case the man was tempted to put 
away his wife, the woman might be obliged to leave her husband. 

If a woman desired to obtain a divorce, and could not get her 
husband's consent, she went in person to the archon, and stated in 
writing the grounds of her application. Her right to a separation 
would depend on the treatment she received. Of the nature of this 
proceeding we know but little. It was the general duty of the archon 
to protect the interests of married women, and to take cognizance of 
all complaints against the husband for iU usage, for refusal to pay 
alimony to his wife, or to return her portion. He also kept a register 
of all divorces, whether made by consent or otherwise. 

A mad freak is recorded of Alcibiades; that having by his ill 
treatment forced his wife Hipparete (daughter of Hipponicus) to 
leaye his house and sue for a divorce, he seized her in the archon's 
presence, and dragged her home. 

C^) Biner filr chriBtliche Begriffe schrecklichen Qewohneii. (Attio PzoceM, 418.) 
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ONETOB'S CASE. 

i HAVE shown elsewhere, that the saccessfol party in an Athenian 
suit had not the assistance of a public officer, like our Sheriff, to levy 
execution ; and that, if the sum awarded to him by iudgment were not 
paid by the appointed time, he had to satisfy himself by taking 
personal possession of his adyersary's goods or lands.^ Ik is obvious 
that this course was attended with some disadvantages. In the first 
place, there was not the same security for the preservation of the 
public peace, as where the process of the law is executed by its known 
officer ; and in the next place, the remedy of the creditor, in case ol 
resistance or dispute, was not quite so speedy. 

We are not however to suppose, because the creditor in levying 
execution was not aided by any officers of the law, that resistance to 
an execution commonly or frequently led to acts of outrage or 
violence. That this sometimes happened, we may take for granted ;^ 
it would be strange if it had not ; but, that in the ordinary course 
of things it was otherwise, may be with some certainty gathered from 
what we read in the Attic orators and elsewhere. The Athenians, in 
the settled times of the republic, were a people accustomed to obey 
the law, and to observe its outward forms and processes. Dishonest 
men would endeavour to evade or defeat the law by artful shifts and 
contrivances, but seldom dared to infringe it openly. Fraud was 
common enough; violence not so. The course of things upon an 
execution was the same as in taking possession of property upon 
any other occasion. If a man desired to assert his title, say, to apiece 
of land, (whether his title accrued by inheritance, or by purchase, or in 
any other way), and if he had reason to think that it would be disputed, 
he made a formal entry upon the land, and thereby became seised, or 
possessed of it. If the adverse claimant came then to disturb his 

Eossession, he might brin^ against him an action of eiectment : but, 
efore entry, he was not m a condition to bring sucn action. The 
' supposed ejectment however was (in general) a mere formality. The 
opponent, upon entry being made, turned him off, either by gentlj 
laying hands upon him, or by commanding him to leave. All this 
took place quietly, and in the presence of witnesses. The party who 
turned the other off the land necame a trespasser in the eye of the 
law, and liable to the action, which was brought to try the title.' 

(1) VoL III. Appendix ix. page 891. 

(2) See the OTation against Apatorins, ante page 162. 

(3, Ihis was the If ovAnr di«cn* See Meier and Schomann, Att Froc. STL 748— 7fiSL 
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This was precisely what occurred in the case of Demosthenes. . He 
made entry, upon the farm of Aphobus, which he had a right to take 
in execution. Onetor, claiming it as mortgagee, comes and orders 
him off, or turns him off, and thereby subjects himself to an action of 
ejectment. There is no actual force used. Demosthenes indeed says, 
that Onetor did it in an insulting fimnner} This was perhaps an 
exaggeration on the part of the orator ; hut, whether so or not, he 
does not pretend to charge Onetor with the exercise of any violence. 
It was nothing but the formal act of ejectment. 

It was the same in the case of personal propertj^. We have an 
example in the speech written by Demosthenes for his uncle Demon, 
in an action brought against him by Zenothemis. The case was this. 
Zenothemis claimed a cargo of com, which one Protus, an agent of 
Demon, had imported. Upon his proceeding to enforce his claim by 
taking possession, Protus goes to remove him. Zenothemis vnll not 
give up possession to Protus, but insists that Demon shall join in the 
removal; his object being, that he may acquire a cause of action 
against Demon as well as against Protus, probablv because he re- 
garded Demon as the more responsible person of tne two. Demon, 
desiring to retain possession of the com, consents to join in the tres- 
pass, goes through the required formality of layii^ hands upon 
Zenothemis, and thus subjects himself to the action, which Zenothemis 
afterwards brings against him ; in which, the formal trespass being 
admitted, the title to the com is the substantial question in dispute.^ 

These formalities were a relic of ruder times, when people used to 
assert their rights with violence, and the complaint of the injured 
party was founded upon a red and not a supposed trespass. Lawyers 
preserved the form when the reality no longer existed, and even con- 
sidered the form necessary as a foundation for legal proceedings. It 
is interesting and instructive to observe, how the same sort of 
.practices have prevailed in different countries, as if the one had 
Dorrowed them from the other, or as if the attachment of lawyers to 
unnecessary forms were the same all the world over. I shall mention 
a few examples by way of illustration. 

At Ex)me in the early times, if the title to land were in dispute, the 
claimant summoned his adversary by the words " ex jure te manum 
consertum voco," to go with him to the land, and tum him off in the 
presence of the Praetor and others ; which ceremony was afterwards 
changed to the symbolical act of breaking a clod of earth upon the 
land, intimating that the person who broke it claimed the right of 
property. 

In ancient times, no conveyance of lands was complete in this 
country without Uvery of seisin, or corporal delivery of possession ; 

(1) waw bfifmrriK&t He/3\fi$nv. (864.) Afterwards he ases the more ordinaTy ex 
MieMion, if ^707^ MC *« ^nr yhv- (866.) ^ . ^^ 

(2) See ante, page 156^ and see the atgoment of the speech. 

t2 
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and this was generally performed by the ginng of a clod, or tnrf, or 
twig. Of snch symbolical tradition there are plenty of examples in 
other countries. Thus among the Jews the evidence of a purchase 
is defined in the book of Ruth, ch. iv. 7, 8. * 

" Now this was the manner in former time in Israel concerning re- 
deeming and concerning changing, for to confirm all things ; a man 
plucked oS his shoe, and gave it to his neighbour ; and this was a 
testimony in Israel. 

" Therefore the kinsman said unto Boaz : Buy it for thee. So he 
drew oS his shoe." 

The giving of the shoe to the purchaser signified that he had full 
right to walk and tread upon the land as his own. 

Among the Groths and Swedes contracts for sale of lands were 
made in the presence of witnesses, who extended the cloak of the 
buyer, while the vendor cast a clod into it, and a staff or wand was 
delivered from the vendor to the vendee, which passed through the 
hands of the witnesses. Blackstone (Commentanes II. 313) Botices 
a similar ceremony in the conveyance of our copyhold estates, from 
the seller to the lord or his steward, by the delivery of a rod or 
verge, and then from the lord to the purchaser, by the re-delivery of 
the same, in the presence of a jury of tenants. 

In England the heir of land did not get complete ownership), tiU he 
had made actual entry ; and a lessee was obhged to enter, m order 
to become a complete tenant. And if a man was disseised, or ousted 
from possession, his remedy was to make entry upon the land, 
declaring that he thereby took possession ; which entry restored him 
to his seisin and ownership, and thereby to the capacity of conveying 
it from himself by purchase or transmitting it by descent. It was 
sufficient however to enter into a part of the lands in the name of 
the whole, in the case of lands lying all in one county. If the disseised 
party was prevented from making a peaceable entry by menaces or 
Dodily fear, he might make claim, going as near to the land as he 
could, with the like forms and solemnities ; which claim continued in 
force for a year and a day. 

One of the most remarkable instances of legal fiction is the pro- 
cess in the English action of ejectment, which continued for many 
centuries to be the regular mocfe of trying the title to land. The 
claimant (say Joseph Smith) pretended to have granted a lease to one 
John Doe, who pretended to have made an entry on the land, and to 
have been ousted, or turned ofp, by one Richard Roe, against whom 
he commenced an action for the trespass. Richard Roe sent notice 
of this, with a copy of the declaration, to the real tenant, (say William 
Rogers), advising him to appear to the action and defend his title. 
The service of this notice on Rogers was the first real proceeding n 
the case. Rogers then applied to be made defendant in the place of 
Richard Roe, which he was allowed to do, on condition of his con- 
fessing the series of legal fictions above mentioned, (the lease, the 
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entry, and the ouster,) and consenting to go to trial upon the real 
question. Snch consent being given, the action proceeded under the 
name of " Doe on the demise of Smith against Rogers ;" and, proof 
of the mere formalities being dispensed with, the only question to be 
tried was, whether Smith could make out a good title a^nst Rogers, 
or the landlord of Rogers. The object of this contnvance was to 
supersede the cumbrous machinery of real actions, the more ancient 
method of trying titles to land. All this however has been recently 
abolished, and a simpler method of bringing actions of ejectment has 
been substituted. 

I shall lastly refer to two other fictions, which until a recentperiod 
were necessary in the commencement of actions in two of our English 
courts ; one of which will be found to resemble this fiction of the 
Athenian law. 

Anciently the court of Kin^s Bench had not cognizance of actions 
of debt or anv purely civil actions. In order to acquire it, the Judges 
allowed a defendant to be brought into court upon a pretended charee 
of trespass, over which the court always had jurisdiction. The bill 
or process, by which he was brought in, alleged that he was in cus- 
tody of the marshal upon a supposed arrest; this assertion the 
defendant was not allowed to dispute ; and being in such custody, 
the plaintiff was allowed to proceed against him for any other cause 
of action of a personal nature. Thus the court of King's Bench en- 
lai^d their criminal jurisdiction to a civil one. 

In a similar way the court of Exchequer, which formerly only 
entertained causes concerning the royal revenue, invented a process 
by which it acquired the right to try ordinary civil actions. It had 
always been held, that the king's debtors, farmers and accomptants 
of the Exchequer, were privileged to sue other parties in that court ; 
and so the form of a writ was devised, in which tne plaintiff pretended 
that he was a debtor to the king, and that the withholding of his debt 
or damages from him by the defendant prevented him from discharg- 
ing his debt to the roval treasury. The writ was called a writ of 
gMO minus, because it alleged in Latin, " that the defendant had done 
the plaintiff an injury, by which he was the less able to pay his debt 
to tne king:" **quo minus sufficiens existit, &c." This surmise, like 
that in the other court, the defendant was not at liberty to contest ; 
and down to the reign of William lY. it continued to be a necessary 
part of the process m a civil action, and indeed the foundation of the 
prooeeding. Blackstone and other English lawyers have boasted of 
these ingenious devices, and referred complacently to the maxim — 
*'in fictione juris consistit sequitas." 

In this case of Onetor the real question for the jury to tr^ was, 
whether Aphobus had mortgaged his land bond fide, or whether it was 
merely a colourable and collusive contrivance. Onetor alleged in proof 
of its validity, that the mortgage was given before Demosthenes 
reoovered his judgment. Had it oeen given after, probably it would 
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have been bad in law altogether ; but the fact of its being regular in 
point of form and other external matters would not render the trans- 
action valid, if it was designed for a fraudulent purpose, viz. to defeat 
the rights of a third party. Demosthenes answers Onetor bj saying 
—"True, you took tne mortgage before my judgment, but you took 
it under the expectation that 1 snouM recover judgment, and in order 
to prevent my levying execution." And if this was so, the trans- 
action, as against Demosthenes, was a mere nidlity. 

The same tricks are played in modem times that were played two 
thousand years ago ; and similar questions are tried in our English 
courts, and brought to trial in a manner not very dissimilar. The 
sheriff, levying an execution for A against B, receives a notice from 
C, that the property seized belongs to him, alleging that it has been 
transferred or mortgaged to him by bill of sale. If the Sheriff dis- 
regards the notice and proceeds with the execution, the claimant C 
brmgs an action against nim : but if he wishes to rdieve himself, as 
he generally does, and leave the battle to be fought out between A 
ana C, he obtains an order of interpleader, directing an issue to be 
tried between those parties, to determine whether the title of C is 

g>od against A. Here the same question frequentlv arises as between 
emosthenes and Onetor; whether the alleged bill of sale is not all 
a pretence, whether G is not a friend of 6, lending his name for the 
purpose of defrauding A. If that be the case, the bill 'of sale is 
mere waste paper. The wav to get at the truth is, by inquiring into 
the circumstances of the alleged transfer, the relation of the parties 
to each other, the consideration given, &c. &c. 

The consequence of a verdict for tlie plaintiff in such a case as this 
of Onetor was, in the first place, that the property was adjudged to 
the plaintiff, and secondly, tnat the defendant was condemned to pay 
to the pubhc treasury a sum equal to the value of the property. 
This was the means by which the plaintiff ultimately got tne fruits 
of his judgment. For the defendant became a .state-debtor, and was 
thereby disfranchised, and might in course of time become liable to 
imprisonment, as we have a&eadv seen. I incline to Schomann's 
opmion, that the state did not ^charge the defendant from the 
public debt, unless he also satisfied the plaintiff by giving up to him 
theproperty in question or paying him his damages. 

Tne Athenians, for an ordinary mortgage of real property, appear 
not to have used deeds or writings. The only evidence of tne hypo- 
thecation were these Spot, or tablets, of which mention is frequently 
made in Demosthenes. They were stone tablets, or marble slabs, 
{steineme Tafeln Meier calls them,) which were set up on the bound- 
aries of the land, or on some conspicuous part of the house, as over 
the door or on the wall, with an inscription, stating that the land 
or house was mortgaged to such and such a person for so much 
money. The name of the Archon, in whose year of oflSce the security 
was given, was always mentioned. Bockh has published two inscrip* 
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^ions upon two several stones of this kind. One, which was fonnd 
at AchamsB, denotes that the mortgage was given in the Archonship 
of Theophrastns for the unpaid purchase-money of land sold by Pha- 
nostratiis of Pseania.^ The other, found at Marathon, which is 
imperfect, states that a house and land had been given to secure the 
orphan son of Diogiton of Probalinthus.' Meier mentions an unpub- 
lished inscription, of a lease for fortv years given by the townsmen of 
Aixone to one Autocles, in which tne lessors stipulate that, in casa 
the rent is In arrear, the produce of the land shall be mortga^d to 
them, and they shall be at libertv to put up stones, two on ea^ side 
of the land, not less than three feet high." 

That these stones or tablets were a very ancient usage at Athens, 
may be learned from Plutarch, who informs us that, when Solon 
established his famous disburthening ordinance,^ he removed the opoi 
which were set up in all parts of the country on the lands of the 
small proprietors, as the evidences of their obligations to the more 
wealthy class. It is plain that they were adapted to a rude age, 
when writing materials were scarce, and transfers of land were 
accompanied by delivery of possession, or something of the sort, to 
make them notorious. They could be of little use however, except 
in a small community, where the creditor misht constantly have them 
before his eye. Without such opportunity of inspection, there would 
be nothing to prevent a fraudulent debtor from removing them, and 
mortgaging his land over again. One may be a little surprised at 
Keiske's note — ** Mos hie apud nos quoque si obtineret, quern optan- 
dwn erat obtineret quam mmtos ejusmodi ^povs esset videre ! " One 
would have thought Keiske might have learned firom Demosthenes, 
that pillars are as easily removed as they are put up. It is still more 
strange however to find Blackstone expressing himself in the same 
strain, and lamenting that we cannot return to the old times when 
land was transferred to the mortgagee in the presence of the neigh- 
bours : he writes thus, (Commentaries, II. page 159 :) 

" In Glanvil's time, when the universal method of conveyance was 
bv livery of seisin or corporal tradition of the lands, no gage or pledge 
01 lands was good unless possession was also deliverea to the creai- 
tor : ' si non sequatur ipsius vadii traditio, curia domini regis hujus- 
modi privatas conventiones tueri non solet :* for which the reason 
given IS, to prevent subsequent and fraudulent pledges of the land : 

(1) *Eir( 8eo^pa<rTov &.p%ovroi Spov xtipiov ri/xm hvo^t\ofjL4»nv ^avoerrpdrtf IlaiaviM 
itoxfiXiuv dpaxn&v. 

(2) ipot xtapiov Koi oUiav airort/uti/Lia watdl bp^v^ AiOYCiruvoff TlpoBaXurioo. 

(8) opow liri T^ xupiv M^ SXaTTOv n rpiwoiat iKar4pta09v 6vo. (Usior and Bohft- 
mann, Att Proc. 506. 6S0.) 

(4) aetadxBtta. The exact nature of this measnre la nnoeitain. It waa probably 
an arrangement for a redaction of the debts of the poorer class, not a total abolition 
of them, as some have supposed. Whether this was effected by a direct cancelling 
of a portion of the debt, or by a depreciation of the currency, has been a matter ol 
diapnta. See Flntarcih, Yit. Solon. 16. 
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'cum in tali casu possit eadem res pluribas aliis crediloribus torn 
prias turn posteriiis invadiarL' And the fraads which have arisen 
since the exchange of these public and notorious conTcyances for 
more private ana secret bargains have well evinced the wisdom of 
our ancient law." 

Things are much changed since the time of Glanvil, who wrote in 
the rei^ of Henry U. 1 need hardly say, that livery of seisin and 
corporal tradition woold not be notorions at the present day. A man's 
neighbours make but a small part of the world he lives in, and they 
do not pay much attention to his transfers or his mortgages. As- 
suredly we shall never go back to livery of seisin, or notices upon the 
land, or any contrivance of that sort. In our country title deeds are 
the evidence of property in land, and no cautious creditor will accept 
a mortgage, unless all the title deeds in the mortgagor's possession 
are dehvered to him. That difficulties frequently occur in the inves- 
tigation of the title to real property, and that frauds are occasionallv 
committed, we all know; to prevent which it has often been proposed, 
and many attempts have been made, to establish a public register of 
title. But this is a subject fraught with difficulty, and upon which 
there is a great difference of opinion. Here I can do no more than 
glance at it. 

The name of Spot was probably given to these stones, because they 
were fixed on the boundaries, and thus denoted the extent of land 
which was subject to the mortgage. It once occurred to me, that 
the term might be used to designate the interests of the parties 
concerned, in the same way as we use the words limit and limtation 
in our law. For example we say *' an estate limited to A B for life, 
with remainder to his son in fee" But there is no authority for 
tuch a supposition with respect to the Attic term ; and it is alto- 
gether more probable that it had reference to a terminal boundary. 
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SHIPPINa CONTRACTS. 

The importance of foreign commerce to the Athenians rendered it 
necessary for them to enact various laws for its regulation, and for 
the protection of those engaged in it. Of the numerous commodities 
which they imported — as com, wine, salt-fish, hides, leather, wool, 
timber, wax, tar, linen, carpets, gold, copper, iron, slaves, &c. — some 
were necessary to their existence, or at least to their prosperity, 
others were articles of luxury and comfort, which habit had rendered 
almost indispensable. These they were enabled to procure, directly 
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or indirectly, in exchange for the native produce or manufactures of 
their own country, namely, oil, honey, olives, figs, marble, silver, 
lead, works of art in wood and metal, articles of furniture and dress, 
armour, hardware, earthenware, jewellery, &c. 

it was by means of individual enterprise, as now, that this com- 
merce was carried on. It was both just and politic, that the capi- 
talists and other people who embarked in it should be encouraged, 
their rights secured, their contracts duly enforced. That such was 
the policy of the Athenian law, we are frequently informed by 
Demosthenes. I may instance in particular what he says at the 
close of the speech against Phormio, (ante, 184, 185 ;) from which 
we learn that frauds practised upon those who lent money on mer- 
cantile adventures might be punislied with the utmost severity. The 
establishment of special tribunals for the speedy trial of mercantile 
causes was, as I have shown, tliat merchants might not be impeded 
in their business by legal delays. (See the Argument to the speech 
against Zenothemis, ante, 150.) 

The manner in which maritime commerce was carried on by the 
ancient Athenians differed from that of modem times in some 
important respects. 

With us, a trading ship is employed in two different ways. In the 
one case — the ship, or the principal part thereof, is let by the owners 
for some particular voyage ; this is usually done by an agreement 
under seal, called a charter-partly and the ship is said to be chartered. 
In the other case — the owners of a ship destined to make a particular 
voyage engage with various persons, unconnected with each other, 
to convey their respective goods to the place of destination ; a ship 
thus employed is called a general ship. The owners rarely navigate 
the ship themselves, but leave the management of it to the master, 
by whose lawful contracts during the time of his employment they 
are held to be bound. When the goods are put on board, the master 
gives an acknowledgment called a bill of laaing, by which he under- 
takes to deliver them to the party therein named or to his assignee. 
A duplicate of this, signed by the master, is sent by the shipper to 
his consignee abroad ; to whom, on its production, the goods are to 
be delivered. The merchant himself rarely goes on the voyage, 
though sometimes he sends out a supercargo to protect his interests. 

Such are the general features of a tradin<< voyage in modem times. 
The character of the whole business however is much altered by the 
practice of insurance, which was unknown to the ancients.^ 

(1) "In the middle ages" — says Park, in his treatise on marine insurance-^ 
"almost all the commerce of Europe centred amongst the Italians. As they 
at that time carried on and established a regular trade with the East in the ports of 
^ypt, and drew from thence all the rich produce of India; it is reasonable to 
suppose, that in order to support so extensive a commerce, these industrious and 
ingenious people were the first who introduced insurances into the system of mer- 
cantile afiD^rs. It is true, there is no direct authority to warrant a positive assertion, 
that they were the inventors of this kind of contract : but it is certain, that the 
knowledge of it came with them into the different maritime states, in which partie* 
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A.t Athens the system was different. There were usually the 
following parties to a trading voyage: — 1. The shipowner; 2. The 
merchant adventurers ; 3. The capitalists, who lent money to those 
respective parties on the security of the ship, freight, and goods. 
The owner of the ship was often obliged to borrow money for his 
outfit and navigation ; for this he mortgaged the ship and freight. 
The merchant adventurer was usually a person who had little or no 
capital, who purchased the outward cargo with borrowed money, 
went out with it to sea, sold it at the place of destination, and then 
procured a return cargo which he brought home. The capitalist, 
who supplied the fund for this, was commonly a banker, or some 
person acquainted with the nature of the trade, who found it advan- 
tageous to employ a portion of his spare money in this way, on 
account of the nigh rate of the profit which it yielded. 

Such appears to have been the ordinary course of things. But 
that this M'as sometimes varied — and that tne relations of the parties 
did not always stand exactly on the same footing — we may readily 
imagine. For example — ^the shipowner might carry merchandise on 
his own account ; or the merchant might tiude with his own money, 
either whoUv or in part. 

Let me illustrate what I have said by reference to the cases in 
this present volume. First take that of Zenothemis. We have 
Hegestratus, the shipowner, who is alleged to have borrowed money 
on a pretended security of goods ; the ship and freight having pro- 
bably been pledged before. Zenothemis and Protus are merchant 
adventurers, tradmg with borrowed money, and going out on the 
voyage. Demon and his partners and the Syracusan creditors are 
the capitalists who find the funds for these persons. 

In the case of Apaturius, the defendant tells us, that for a con- 
siderable time he was engaged in foreign commerce and used himself 
to make voyages ; that, having saved some money, he gave up going 
to sea, but lent his capital to other merchants. Here we have the 
merchant adventurer, who had been successful in trade, retiring from 
the personal risk and toil of a seafaring life, and becoming a money- 
lender only. Compare what Kicobulus says of himself, (ante, 
241, 242.) 

of them settled : and when it Is admitted that they were the canieis, man-a&ctaren, 
and bankers of Enrope, it is probable that they also led the way to tihe establiriunent 
of a contract, which is so essentially necessary to the support and cultivation of 
commerce. It has however been asserted by the writers of the French nation, that 
insurance dates its origin in the year 1182, and that it was introduced by the Jews, 
who were banished ftom France about that period, and who took that method to 
facilitate and secure the removal of their effects. They proceed to say, that the 
Lombards, who were not idle spectators of this contrivance, adopted it, and in a 
short time improved it considerably. It is not very necessary to inquire into the 
truth of this fact, nor indeed are there materials to enable us to do so : but it is 
oboervable that the President Montesquieu mentions that the Jews upon this occa- 
sion invented bills of exchange, but does not say a syllable of policies of insoranoe. 
It is agreed, however, that, if the Lombards were not the inventors, they were at 
least the first who brought the contract of insurance to perfection, and introdnfied it 
io the world.** 
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The premium upon money lent on a maritime adventure was neces- 
sarily high, on account of the risk run by the lender. There was, in 
the first place, the hazard of losses by sea, including shipwreck and 
damage oy tempest, capture or detention by enemies or pirates, &c. 
&c. ; and the rule was, tliat the lender was not entitled to payment, 
if the ship or cargo was lost. In addition to this, the personal 
credit of the merchants, especially if they were foreiffners, was very 
low ; and the security which they offered could not oe much relied 
upon, for it was, from necessity, in great measure withdrawn from 
tue control of the lenders. (See the observations in the plaintiff's 
opening of the speech against Dionysodorus.) 

Even when the ship was mortgaged, if the pwner went out with it, 
there could be no certainty that he would return; and international 
law afforded but little protection in those days. The cargo was a 
still more precarious security, for it was exposed to more casualties. 
There were two ways of lending ; either on the voyage out, or on the 
voyage out and home. In the former case, the loan was repayable 
on the ship's reaching its outward place of destination, and the 
creditor bad an agent on board, or in the foreign port, to receive it. 
In the latter case, the creditor was entitled to receive payment upon 
a safe return to the port where he had lent his money. 

A loan upon the voyage out was evidently attended with less 
hazard. The lender took care that the goods which constituted 
his security were duly shipped. On their arrival at the port of 
destination, his agent was entitled to hold or have control over them 
till they were sold, and then to receive what was due to him out of 
theproceeds. 

Upon a loan on the voyage out and home, the creditor had like- 
wise to see that the outward cargo of goods was put on board-; for, 
though he had no control over them, it was by their sale in the foreign 
port that the merchant was enabled to purchase the return cargo, 
which, upon its safe arrival home, formed the real security of the 
creditor; for then. he was entitled to the possession of it, until his 
principal and interest were repaid. This risk was augmented, not 
only by the double sea-voyage, but by the larger credit and greater 
power given to the merchant ; consequently he demanded a higher 
rate of interest. Chrysippus, we have seen, was to receive from 
Phormio upon such a loan thii*ty per cent, (ante, 170). Androcles 
and Nausicrates were to have in one event twenty-two and a half per 
cent., and in another thirty per cent, (ante, 185). But this was 
yirtually interest on the half-year. 

In every case it seems to have been stipulated, that the merchant 
should not give a second mortgage on the same goods. If he did, 
it was considered a fraud upon the first as well as the second 
nK)rtgagee; and indeed with good reason. For, though we may 
presume that the first mortgagee would have priority, yet the re- 
pledging of his security might very possibly involve him in trouble 
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or litigation; and, by increasing the debtor's liabilities, it might 
cripple his means of payment, and lead him into temptation to 
commit fraud. 

The rate of interest upon these maritime loans was not restricted 
by law ; nor were commercial enterprises greatly harassed by legis- 
lative interference. Protective duties were unknown at Athens. A 
duty of two per cent., imposed for the sake of the revenue, was 
levied upon all exports and imports ; and no trade was altogether 
prohibited, except with those people, who were either at war, or m 
a state of permanent enmity, with the Athenians. The few restrictive 
regulations, by which Athenian commerce was fettered, were with a 
view to secure to the country a supply of the principal necessaries 
of life, especially com. 

The population of Attica, including both freemen and slaves, was 
not less than half a million. Of the com necessary for their cou- 
sumption two-thirds only were supplied by Attica itself ; the rest 
was brought from foreign countries, chiefly from the coast of the 
Euxine, the Crimea, the Thracian Chersonese, Syria, Egypt, Sicily, 
Euboea. Every precaution was taken both by the government and 
the legislature to secure an abundant supply; and among other 
measures which they adopted were the following. The exportation 
of corn from Attica was entirely prohibited by law. No man 
resident in Athens was allowed to convey com to any other port 
than the Athenian, as we have already seen, (ante, p. 181.) And 
two-thirds of the com imported was to be brought into the city of 
Athens and sold there. With respect to the laws against engrossing 
and regrating and the frauds and tricks of the corn-dealers, 1 shall 
content myself with referring to article Tiros in the Archseological 
Dictionary, and to the copious discussion of Bockh. 1 must how- 
ever draw tiie reader^s attention here to the commercial law cited in 
the speech against Lacritus, (ante, p. 200 ;) in which there is a diffi- 
culty (as 1 have already noticed) in constraing one of the clauses, 
and of which the general meaning is by no means free from obscurity. 

The words of the original are — 

ofyyvpuov de /i^ i^civai cKbovvcu, *A6rjvai<ov Koi t&v furoiKiov r(D» 
*A$i^(n fieroiKovvrav firjbcvly firjbe £v ovroi Kvpioi flaw, cir vauv ijTis 
av /ij) fiiXkn a^ip arl-rov 'Ad^wifc, kcll raXka ra yeypatifiwi ircpi 
iiccuTTOv avrav, €av de ns eKba irapa roOr', €iuai ttjv (Ikutiv koi rrjp 
drrtrypacfi^v rov apyvpiov irpos rovs eVi/icXi/raff, koBo. Trcpi rrjs vec^s k<u 
Tov a-irov etprircu, Kara ravra, icat dtwy avr^ uJj €(rr<o wcpl rov 
Apyvpiov, o hv €k8^ aXKoae not Pj *A^i/afe' firjde apj^ ela-ayero W€p\ 
Tovrtov ftqbefiia. 

Bockh's interpretation of this passage is, that no one was allowed 
to lend money on a vessel whicn did not return to Athens with a 
cargo of com or other commodities. He refutes the opinion of 
Salniasius, that the law related to the corn trade only, and so far we 
must agree with him ; for the words icoi r^lXXa rh yeypofifjJva trcpi 
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cKooTov avrmv, however we interpret them, clearly indicate some other 
merchantable articles besides corn, as being enumerated either in the 
law itself, or in the agreement of loan ; and farther, it appears even 
from the case of Lacritus, that it was not necessary for every ship to 
bring com, as part of its return cargo, to Athens. But, says Bockh^ 
it was required by law, to make a loan on the voyage legal, that the 
ship should bring either com or some other commodity to Athens. 
It appears to me, (with all due deference to so high an authority,) 
that there are difficulties in the way of this explanation. 

Bockh concedes, as he was obliged to do, that a loan on the voyage 
out was legal ; but, to reconcile this with his interpretation of the 
law, he contends that such a loan was not legal, unless the ship was 
to return to Athens with such a cargo as the law required. Was it 
necessary then, that in every agreement for a loan on the voyage out 
a stipulation should be inserted, binding the merchant to bring back 
the requisite cargo to Athens? Supposing this to be so, what 
security would it be to the Athenian state ? If the lender was to 
be absolved from all penal consequences, merely by inserting such a 
clause, it would always be inserted, and it would have no effect 
whatever. On the other hand, if the lender was bound to go further, 
and to be answerable for the bona fides, or for the acts, of the mer- 
chant and the shipowner, it would have been a terrible hardship on 
him ; for why should he be implicated in their proceedings, after the 
discharge of the outward cargo on which he had lent his money P If 
this had been the case, it would never indeed have been safe to 
lend money on the voyage out. Yet we know for certain, that it was 
a common practice to do so. 

Again — the law does not specify what amount of com or other 
commodities were to be brought to Athens. How large a cargo then 
would have satisfied the law ? If the smallest possible would have 
been sufficient, then the statute would easily have been evaded ; if a 
substantial cargo was required, such a construction of the statute 
would have led to oppression and injustice ; for how could it be 
determined what was a substantial cargo ? The question, whether 
there had been a breach of law, must have depended on the state of 
the foreign market, the fortune of the voyage, and many other 
chcinces. Such are the absurdities in which this theory of the 
matter appears to involve us. If the law had simply provided, that 
no man should lend on a ship which was not to return to Athens, it 
would at least have been intelligible ; but this does not agree with 
the words. 

I may add, that the supposed regulation would have been by no 
means conducive to what the Athenians desired to accomplish, viz. 
to secure a plentiful importation of com and other provisions. For 
example, there is a trade in corn from Syracuse to Athens. If, after 
the arrival of a Syracusan corn-ship at Athens, an Athenian was pre- 
vented from lending on the voyage back to Syracuse, the importation 
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of com to Athens would have been discouraged. A voyage fron; 
Athens to Syracuse and back was perfectly legitimate ; that is con- 
beded. Nor was there any objection to lending on a voyage from 
Syracuse to Athens, as appears from the speech against Dionysodorus, 
(p. 1286.) Why then should there be a prohibition against lending 
on a voyage to oyracuse ? 

Now let us consider the latter words of the statute — mi bliai 
avT^ fjoi eara irepi rov apyvpioVf o av €k8^ oXXocre iroi $ 'A^i/afc. 
These words, standing alone, would seem to prohibit the lending on 
a voyage out, which we know cannot be their meaning. Ttiey do 
not imply any command to bring a cargo to Athens; they are 
simply prohibitory. But it is clear that they are to be taken in con- 
nexion with the previous clauses of the statute; and this leads 
perhaps to a solution of the difficulty. The subsrance of what the 
statute enacted may be as follows — *' No man shall lend money for 
the carriage of com elsewhere than to Athens, nor for the carriage 
of any return cargo elsewhere than to Athens ; if he does, he shall be 
liable to a Phasis, &c., and he shall have no action to recover his 
money." The words in Italics contain the substance of what was 
omitted by the orator, and in lieu of which are inserted the hope- 
lessly obscure words kcX r^Xa &c. How then do I understand tlie 
law P .How do I make it reconcileable with the admitted legality of 
loans on tHe voyage out P This is already indicated by the above 

{)araphrase of the law, but I will make it yet plainer. It was not 
awful to lend money on a cargo shipj)ed in a foreign port on return, 
unless that cargo was to be carried to Athens. For example — it was 
lawful to lend on a voyage from Athens to Bosporus : it was lawful 
also to lend on a return cargo to be brought from Bosporus to 
Athens: but it was not lawful to lend on a return cargo to be 
shipped in Bosporus and carried to Chios. This we know from the 
speech against JLacritus ; and it agrees with what the speaker says 
in the case of Dionysodorus. The plaintiffs there lent money to the 
defendants on a voyage from Athens to Egypt and back. They had 
been requested to lend on the voyage to Egypt, and thence to ILhodea 
or Athens; but this they had refused, apparently because it was 
illegal. The borrowers violated their contract, carried a cargo of 
com from Egypt to Rhodes, and did not bring the ship back to 
Athens, as they were bound to do under a penalty ; for which an 
action was brought in the Athenian court. 

This view of the matter is conHrmed by what is said in the speedi 
against Zenothemis about the mercantile actions, (ante, p. 151, orig. 
882 ;) — ol voaoi JCfXcvovo-i ras bUas elvcu rois vavickrjpois kcu toU 
€fiir6pois Tc^v AOijva^e kcu r<5i/ ^ABi^vrjBcv avfiPoXaitdv — which I take to 
be tiie same in substance with what is said in the speech against 
Phormio, (ante, 172, 183, orig. 908, 919.) Loans were go(^, on 
voyages direct from Athens ; but a loan on goods from Egypt to 
Khodes was not direct from Athens. 
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And there was a reason for the law as thus explained. For 
the lending on a return cargo from one foreign port to another, 
besides that it tended to diminish the importation of necessary com- 
modities to Athens, brought no customs duty to the state. On 
goods carried from Athens to Egypt there was an export duty ; on 
ffoods from Eg^pt to Athens there was an import duty ; on goods 
from Egypt to Rhodes there was neither. 

I now proceed to examine more in detail the terms of these 
maritime loans. 

In the cases of Zenothemis, Fhormio, and Dionysodorus, tne 
principal features of the agreements may be gathered from a perusal 
of the speeches. In the case of Lacritus we liave an afrreement set 
out in full; and this therefore will afford the best example for 
illustration. 

It occurs in page 189 of this translation. The clauses which I 
have here particularly to notice are — 1. Those prescribing the course 
of navigation and rate of interest : II. Those relating to the security : 
III. Those which allow a deduction from the payment in certain 
eases : lY. Those which provide for the event of the ship or cargo 
being lost. 

I. The voyage is to be from Mende or Scione, and thence to the 
Thracian Bosporus, with liberty to sail on tbe left coast of the 
Euxine as far as the mouth of the Borysthenes. The merchants are 
to pay interest of twenty-two and a half per cent, on the loan, unless 
in the event of their returning from the Euxine to Hierum in 
Bithynia after the rise of Arcturus in September, when the dangers 
of navigation commenced; then, in consequence of the increased 
risk, they were to pay thirty per cent. In the event of their not 
entering the Euxine, in order to escape the tempests of the dog- 
days, they were to remain in the Hellespont, at the end of July, 
ten days after the early rise of the dog-star, paying in that case the 
lower rate of interest. And none of the goods are to be unladed 
in any port where the Athenians are in a state of hostility with the 
natives. 

Here we have a particular route prescribed for the voyage, with 
liberty to vary it to some extent, subject to the payment of a higher 
premium in case the peril is increased. There is a prohibition, as we 
might expect, against unlading in an enemy's country. No penalty 
is expressly imposed for a violation of these terms ; but we may 
fairlv presume tnat an infringement of them would be attended with 
le^ consequences, such as an action for any damage sustained by 
the breach of contract, or forfeiture of the benefit, which the saving 
clauses ^ve to the merchant in case of a loss. It is impossible to 
speak with certainty upon such a question, as we have so few cases 
handed down to us, and we cannot sustain every point of law which 
suggests itself by reference to a precedent. The analogies of modern 
law will be found most useful to explain and illustrate a subject of 
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this nature ; there being a great similarity between the commerda] 
laws of all nations. 

In these days, when the place of destination is fixed by the charter- 
party, it is the duty uf the master tu proceed to it without delay, and 
without stopping at any intermediate port, or deviating from tbe 
straight and shortest course, unless such stopping or deviation be 
necessary to repair the ship from the effects of accident or tempest, 
or to avoid enemies or pirates, or unless the ship sails to the places 
resorted to in long voyages for a supply of water or provisions by 
common and established usage. 

A deviation, without necessity or reasonable cause, from the 
regular and usual course of the voyage, has an important effect upon 
contracts of insurance. It is necessary to insert in every policy of 
insurance the place of the ship's departure, and also of her destina- 
tion. Hence it is an implied condition to be performed on the part 
of the insured, that the ship shall pursue the most direct course, of 
which the nature of things will permit, to arrive at the destined 
port If this be not done ; if there be no special agreement to allow 
the ship to go to certain places out of the usual track, or if there 
be no just cause assigned for such a deviation, the underwriter (or 
insurer) is no longer bound by his contract, the insured baving failed 
to comply with the terms on which the policy was made. For, if the 
voyage be (hanged after the departure of the ship, it becomes a dif- 
ferent voyage, and not that, against which the insurer has undertaken 
to indemnify : the risk may be ten times greater, wbich probably the 
insurer would not bave run at all, or, at least, would not have run 
without a larger premium. Nor is it material, whether the loss be 
or be not an actual consequence of the deviation ; for the insurers 
are in no case answemble lor a subsequent loss, in whatever place it 
happen, or to whatever cause it may be attributed. Neither does it 
make any difference, whether the insured was, or was not, consenting 
to the deviation. 

These are principles, founded upon the exigeucies of commerce, 
which have been fully established in our English courts. 

II. As to the security. The money is stated in the agreement to 
have been lent on the security of 3,000 casks of Mendean wine. 
The expression is remarkable, because the wine was not to be put 
on board until the ship had arrived at Mende or Scione, and was 
afterwards to be sold in the Thracian Bosporus or the Euxine, and a 
return cargo purchased with the proceeds. If the lenders had any 
control over the wine by means of an agent of their own, it would 
have been a security in the stricter sense of the term ; otherwise, it 
could be a security no further than this, that it formed a part of the 
contract that the borrowers should ship the cargo of wine ; and, if they 
did so, it afforded them the means of procuring the return cargo, wliich 
constituted the effectual security oi the lenders, if it was brought 
home safe ; for then, by the terms of the agreement, it was to be 
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delivered entire to the lenders, ana to be under their absolute control, 
until repayment of what was due to them. (See the observations in 
the note at page 173.) It does not appear that Androcles and Nau- 
sicrates, who lent their money to the brothers of Lacritus, either 
sent out an agent in the ship, or had one in any of the foreign ports. 
Hippias, who went out as supercargo, though he gives evidence for 
the plaintiffs, is not represented as having any connexion with them. 
It is reasonable indeed to suppose, that the capitalists who supplied 
funds to the merchants would sometimes repose coniSdence in the 
owner or master of the ship, or in some of the passengers or other par* 
ties going out, who, if they could not check or prevent fraud, would at 
least have the means of reporting and disclosing it. Thus, for example, 
Chrysippus and his brother in the first instance place reliance on 
Lampis, who gave them information, concerning Fhormio's breach of 
contract, though afterwards (as they say), he entered into a league 
with Phormio against them. Andfrocles and Nausicrates stipulate 
that the return cargo shall be brought home in the same ship that 
takes the outward cargo, the ship, namely, of Hyblesius,in whom, or 
in VFhose servants or connexions, they may have had reason to put 
trust* It is observable that the brother of Hyblesius, and the pilot, 
as well as the supercargo, give evidence for the plaintiffs. 

With respect to the guarantee alleged to have been given by 
Lacritus on behalf of his brothers, there appears to be no evidence 
to support it. At the same time, it is likely enough that his posi- 
tion and presence in Athens operated as some inducement to give 
credit to his brothers. In the case of Dionysodorus, one of the bor- 
rowers remains at Athens, while the other goes to sea. A foreign 
merchant, who had neither family nor friends nor property in Athens, 
could have had very little personal credit, generally speaking. 

We may further notice, that by express contract all the property 
of Artemo and Apollodorus, as well as the return cargo, is made 
liable for repayment of the loan, in the event of their security 
being found deficient; and the creditors are empowered to seize 
their property in execution, in the same manner as if a jud^ent 
had been recovered. This right however was subject to the clauses 
providing for abatement in certain events, and for the case of a 
total loss. 

IIL As to the proviso for deductions. 

The i^reement declares that no abatement shall be allowed, excrat 
for jettison, made by a common resolution of the passengers, or m 
payments made to enemies. 

Jettison is the throwing overboard of a portion of the merchandize 
in the vessel, in order to lighten the vessel and preserve the rest of 
the cargo. The regulations respecting it have prevailed among 
maritime nations for many ages, and are founded on principles of 
natural eauity. It happens usually in a storm. The heaviest or 
most cumbrous goods are thrown over, as a matter of necessity; 

VOL. IV. E 
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the merchant is obliged to submit to it for the common welfare^ 
and is entitled to contribution from those who have reaped the 
benefit, in proportion to the value of the property which has been 
saved to them respectively. As the reader will get little or no in- 
formation upon this subject from the ordinary writers on Attic law, 
and the subject is interesting and important, it is desirable to throw^ 
some light upon it by reference to the laws of other countries. 

The contribution above mentioned, which is made by all parties 
towards a loss sustained by some for the common benefit, has in 
modern times been called by the name of " general average." The 
custom is said to have been derived from the laws of Rhodes, and 
was adopted in the Digest of Justinian, with an express recognition 
of its origin in the Rhodian law, though, as appears from this legal 
document produced bv Demosthenes, the principle was not unknown 
to the Athenians. The principle has been recognized by most com- 
mercial codes» but with some variation in the practice. 

The rule of the Rhodian law, which is said to have been intro- 
duced into England by William the Conqueror, is as follows: — ^If 
^oods are thrown overboard in order to lighten the ship, the lo^s, 
incurred for the sake of all, shall be made good by the contribution 
of all. The goods must be thrown overboard. The mind and 
agency of man must be employed ; if the goods are forced out of the 
ship by the violence of the waves, or are destroyed in the ship by 
lightning or tempest, the merchant alone must bear the loss. They 
must be thrown overboard io lighten the ship; if they were cast over- 
board by the wanton caprice of the crew or the passengers, ihey^ or the 
masters and owners for them, must make good the loss. The goods 
must be thrown overboard,^ the sake of all ; not because the sbip is 
too heavily laden to prosecute an ordinary course through a tranquil 
sea, which would be the fault of tliose who had shipped or received 
the goods ; but because at a moment of distress and danger their 
weight, or their presence, prevents the extraordinary exertions re* 
C[uired for the general safety. When the ship is in danger of perish- 
ing from wind or tempest ; or when a pirate or an enemy pursues, 
gains ground, and is ready to overtake ; no measure, that may facili- 
tate the motion and passage of the ship, can be injurious to any one, 
who is interested in the welfare of any part of the adventure, and 
every such measure may be beneficial to almost all. In such emergen- 
cies, therefore, it is lawiul to have recourse to every mode of preserva- 
tion, and to cast out the goods in order to lighten the ship, for the 
sake of all. But if the ship and the residue of the cargo be saved 
from the peril by the voluntary destruction or abandonment of pait 
of the goods, equity requires that the safety of some should not be 
purchased at the expense of others, and therefore all must contribute 
to the loss. 

Many foreign ordinances have prescribed certain forms to be 
adopted with reference to jettison ; sume of them have even named 
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the persons to be consulted before it takes place, and some have 
specified the sorts of goods that shall be first thrown over; and 
various minute rules have been laid down. It has justly been observed 
by Lord Tenterden in his treatise on the law concerning Merchant 
Ships and Seamen, that " Begnlations prescribed by persons at ease 
in the closet or the senate house will seldom be followed at the 
moment when life or liberty is in jeopardy ; at such a moment every 
one present will exclaim with the friend of Juvenal, 

** Fundite quae mea Bunt, etiam pulcherrima.'* 

And, if the jettison has been the effect of danger and tho cause of 
safety, all writers agree that contribution ouglit to be made, although 
the forms have not been complied with. Previous deliberation, if 
there was time to deliberate, and a due choice of the heaviest and 
most cumbersome articles, may be proofs of the necessity and pro- 
priety of the act ; but they are not the only proofs, and therefore 
are not to be deemed essential It has been said also by the last 
mentioned writer, that in this case, as in many others, too close a 
compliance with forms, at a moment of supposed danger, may afford 
ground for a suspicion of fraud. In all cases, however, and in aU 
countries, it has been required of the master that he draw up an 
account of the jettison, and verify it by the oath of himself and 
some of his crew, as soon as possible after his arrival at any port, 
that there may be no opportumty to purloin goods from the ship and 
then pretend that they were cast over in the time of peril 

Other g;oods which are damaged or destroyed, in order to accom- 
plish the jettison, are to be induded in the contribution ; and also 
expenses incurred in relation to them, as where it has been necessary 
to unlade, repair, and reship. And the same rule extends to the 
ship, its tacKie and furniture; as where the masts and cables are 
cut away to prevent shipwreck ; or where the deck or sides have 
been cut to facilitate a jettison, or other extraordinary damage has 
been done, or expense incurred, with the same view. 

The agreement in Demosthenes allows for jettison only where it 
has been made under a common resolution of all on board. This 
accords in some measure with the rule laid down by Beawes in his Lex 
Mercatoria, who says that in order to make the jettison legal three 
thiners must concur — 

''First, that what is so condemned to destruction, be in conse- 
quence of a deliberate and voluntary consultation held between the 
master and men. 

'* 2ndly. That the ship be in distress, and that sacrificing a part be 
necessary in order to preserve the rest. 

'' Srdly. That the saving of the ship and cargo be actually owing to 
the means used with that sole view." 

or these the first and third conditions are not imperative in our 
law. but only the second. 

82 
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It appears also that, hj the laws of Wisbuy,^ in an emergency of 
such a nature as to justify the lightening of the ship, it was neces- 
sary first to consult the owner of the goods or the supercargo ; but, 
if they would not consent, the merchandize might, notwithstanding 
their refusal, be ejected, if it appeared necessary to tlie rest of the 
people on board; a regulation evidently founded on necessity, to pre- 
vent a sordid individual from obstructing a measure so essential to 
the general safety. 

If the jettison does not save the ship, but she perish in the storm, 
the rule is, that there shall be no contribution ot such goods as maj 
happen to be saved ; because the object for which the goods were 
thrown overboard was not attained. But if the ship, being once 
preserved by such means, and continuing her course, should after^ 
wards be lost, the property saved from the second accident shall con- 
tribute to the loss sustained by those whose goods were cast oat on 
the occasion of the former peril. 

With respect to insurance, the law is laid down by Eoccus, to the 
effect that the insurers are liable to pay the insured for all expenses 
arising from general average, in proportion to the sums which they 
have underwritten ; and in England the underwriter almost always 



(1) " It would be improper to puss over the laws, which were ordained by an indus- 
trious and respectable body of people, who inhabited the city of Wisbny, fiEunoiis for 
its conunerue, and renowned on the shores of the Baltic. The merchants of this city 
carried on so extensive a trade, and gave tiiemselves up so entirely to commerce, 
that they must doubtless have found a great inconvenience in having no maritime 
QOde, to which they could refer to decide their disputes. To such a cause we are 
probably indebted for those laws and marine ordiniances, which bear tiie name of 
wisbuy, which were received by the Swedes, at the time they were composed, as a 
just and equitable rule of action, and which were long respected and observed by the 
Germans, Swedes, Danes, and all the Northern nations ; although the city in whicli 
they received their origin has dwindled into insignificance. At what time these laws 
were compUed is a matter of dispute. The writers of the North pretend tiiat Wisbuy 
was a great commercial city In the ninth century ; fh>m whence they Bigae, that 
their laws must be of very high antiquity ; that tiiey were the model from which 
those of Oleron were copied, and that they were received and acknowledged by aU 
nations in Europe, even to the Straits of Gibraltar. On the other hand it is answered, 
and with much strength of reasoning, that the Northern code is a transcript trom 
that of Oleron, although it contains several additions ; for it has been shewn, that 
the laws of Oleron were promulgated by Richard the First about the close of the 
twelfth century, at which time, as appears by the report of a Swedish historian, the 
city of Wisbuy was not built, nor for near a century afterwards ; that the inhabitants 
were merely strangers collected together trom differont parts, who, so for fh>m 
haviog any power or influence over their neighbours, were not absolute masters of 
their own city. Besides, if their laws had been prior to those of Oleron, we should 
have found in the latter some regulations respecting insurances ; because a copyist 
never would have omitted so material a brandi of commercial legislation, the laws 
Qf Wisbuv having expressly mentioned insurances, and pro^ided that, if the met' 
chant obliged the master to insure the ship, the merchant shall be oULiged to insure 
tne masters life against the hazards of the sea. 

" But, if the laws of Wisbuy were not prior to those of Oleron, yet it is much to 
their honour, and shews in what estimation they were held in the greatest i>art of 
EurojM, that, after having for a lon^ course of time ei^oyed the bluest authority in 
all the Northern tribunals for maritime affairs, they were thought worthy of being 
adopted as the basis of the ordinances of the Hanseallc league "—Park's Introdactioa 
to nis treatise on Marine Insurance. 
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enga^s by express contract to indemnify against losses from general 
average. 

How far the customs of the ancient Greeks, or at least the Athen- 
ians and those with whom they traded, resembled the easterns of 
modern nations, with respect to this matter, it is impossible to declare 
with any certainty. We know that Androcles and if ausicrates agreed 
to make an allowance to Artemo and ApoUodorus for any loss incurred 
by jettison, which should have been made by a resolution of all the 

Passengers, meaning (I presume), a resolution passed by the majority, 
t may be asked— did this mean that an allowance was to be made 
for jettison of the borrowers' goods only, in case any of them were 
cast overboard ; or does it presuppose a general average, so that the 
allowance would be for their lost goods, so far as they bad not been 
indemnified by contribution, or for the share which they had contri- 
buted to the loss of any other persons P I can hardly doubt that 
there was this general average, or something equivalent to it. The 
fact, that a vote of the passengers was necessary to authorise a jet- 
tison, warrants the inference that there must have been some indem- 
nity given to the persons whose goods were selected to be thrown 
over. The heaviest and most cumbrous goods would commonly be 
selected for that purpose : but it would be a monstrous injustice 
that the owner of such goods should be a victim for all the rest. It 
was the more necessary in those times that an equitable contribution 
should be resorted to, as the practice of insurance was unknown. 

An allowance was also to be made under the Attic agreement for 
** payments made to enemies." This (I presume) would include all 
monies paid by way of ransom upon any capture or detention by 
enemies or pirates, and all compulsory payments made to enemies 
for liberty to proceed on the voyage or on any other account. Under 
modem ordinances it has been laid down, that, if part of the cargo 
be voluntarily, and without any fraud or cowardice, delivered up to a 
pirate or an enemv by way of ransom or composition, to induce him 
to spare the vessel and the residue of the cargo, or if a sum of money 
be paid by way of ransom, the value of what is saved must contribute 
to such loss ; not so however, if the enemy or pirate, having over- 
powered the ship, select for himself such plunder as he chooses to 
take ; for then it is not the price of safety to what remains. It has 
been said also that, if a ship has been carried into an enemy's port, 
and the crew remain on board to reclaim and take care of her, not only 
the charges of reclaiming her, but the wages and expenses of the 
ship's company shall be brought into general average. In England 
however ransom can rarely be made the subject of general average, 
for it was forbidden under a heavy penalty by a statute passed in the 
reign of George III., " unless in case of extreme necessity to be 
allowed by the Court of Admiralty," and all contracts for ransom 
contrary to the statute were declared void. 

Capture by the enemy has been very commonly made the subject; 
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of insurance in our own country, and tlie policy is expressed to 
include " all loss or damage by the arrests, restraints, and detain- 
ments of kings, princes, and people." The rights created between 
the parties by such a contract may be briefly stated : 

The ship is to be considered as lost by the capture, though she be 
never condemned, nor carried into any port or fleet of the enemy, 
and the insurer must pay the value. If, after a condemnation, the 
owner recover or retake her, the insurer is in the same situation as 
if she had been retaken or recovered before condemnation. He runs 
the risk of the insured, and undertakes to indemnify; he must there- 
fore bear the loss actually sustained, and can be liable to no more. 
If therefore, after condemnation, the owner recovers the ship in her 
complete condition, but has paid salvage, or been at any expense in 
gettmg her back, the insurer must make good the loss so actuidlj 
sustained. No capture by the enemy can be so total a loss as to 
leave no possibilitv of recovery. If the owner himself should retake 
at any time, he will be entitled ; and if an English ship retake the 
vessel captured, either before or after condemnation, the owner is 
entitled to restitution upon stated salvage. His chance does not, 
however, suspend the demand for a total loss upon the insurer ; but 
justice is done by putting him in the place of the insured, in case of 
a recapture. 

Questions arise sometimes, whether a capture was just, and 
whether a detention was of such a character as to come within the 
terms of the policy. It has been laid down that detentions or re- 
straints " by people " mean acts by the ruling power of the country, 
such as an embargo, not any tumultuous seizure by a mob. And the 
insured forfeits his rights under the policy, if he navigates contrary 
to the laws of the country where he is detained *, for a man is never 
allowed to take advantage of his own wrong. 

lY. The money was to be repaid, if the goods were brought 
home safe. 

Herein this agreement differs from those in the cases of Zeno- 
themis and Phormio, where the ship's safe arrival was made a condi- 
tion of repayment. We have here a special clause, that, even 
though the ship be lost, the cargo, if saved, shall enure to the benefit 
of the creditors. A difficulty occurs in the expression, Koiwh roU 
daveia-cuTLv. I have suggested in a note, that it might be intended to 
comprise those who had a claim for salvage ; but I am bound to say, 
that this i& an uncertain conjecture. Salvage is the compensation 
paid to those persons, by whose assistance a vessel or its cargo is 
rescued from some peril of the sea, or recovered after actual loss : as 
to which there are ordinances in aii maritime codes, fixing the rate 
at which it should be paid, stating the circumstances and conditions 
under which it becomes due, adjusting the interests of various 
parties concerned, forbidding plunder and pillage in case of ship- 
wreck. &c. &c. 
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The principle on which all the Athenian mercantile loans are 
based — ^viz. that the lender mns the hazard of the voyage, receiving 
a high premium if it turns out prosperously, and losing both prin- 
cipal and interest, if the ship or cargo is lost-— deserves the reader's 
particular attention. I have adverted to the perilous character of 
the speculation in ancient times, when insurance was unknown ; and 
from the examples in the Demosthenic speeches we learn the frauds 
to which the lenders were exposed. On the other hand, when we 
see that the merchant could afford to pay twentv or thirty per cent, 
for half a year's use of the money, we may conclude that the profits 
of trade must have been very considerable. Contracts on the same 
principle have been common in modem times, and have been held to 
be perfectly legal and conscientious, even in countries where there 
were severe laws against usury; for it was considered that such laws 
did not apply to adventures, where the lender risked the loss of his 
principal. In our own country it was not lawful, until very lately, to 
lend money at higher interest than five per cent. Upon an ordinary 
loan, for example, of 100/. by A. to B., where the money was to be 
repaid some time or other at all events, it was not lawful to receive 
a nigher interest than the legal rate. But if he lent 100/. upon such 
a contract as this, which we are considering, he would not have been 
amenable to the statutes of usury. Contracts of this kind have been 
called contracts of bottomry or respondentia; of which I proceed to 
give a more particular account. I cannot do better than subjoin the 
definition given of these terms by Park in his treatise on Marine 
Insurance : 

" The contract of bottomry is in the nature of a mortgage of a 
ship, when the owner of it borrows money to enable him to carry on 
the voyage, and pledges the keel or bottom of a ship, as a security 
for the repayment ; and it is understood that, if the ship be lost, the 
lender also loses his whole money ; but if it return in safety, then he 
shall receive back his principal, and also the premium or interest 
stipulated to be paid, liowever it may exceed the usual or lesal rate 
of interest. When the ship and tackle are brought home, they are 
liable, as well as the person of the borrower, for the money lent. 
But when the loan is not made upon the vessel, but upon the goods 
and merchandize laden thereon, which, from their nature, must be 
sold or exchanged in the course of the voyage, then the borrower 
only is personally bound to answer the contr:u;t; who therefore in 
this case is said to take up money at respmdentia. In this consists 
the difference between bottomry and respondentia ; that the one is a 
loan upon the ship, the other upon tne goods : in the former, the 
ship and tackle are liable, as well as the person of the borrower ; in 
the latter, for the most part, recourse must be had to the person only 
of the borrower. Another observation is, that in a loan upon bot- 
tomry the lender runs no risk, though the goods should be lost: and 
upon respondentia the lender must be paid his principal and interest* 
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though the ship perish, provided the goods are safe. But in all other 
respects the contract of bottomry ana that of respondentia are upon 
the same footine; the rules and decisions applicable to one, are 
applicable to both. 

• • • • « 

" These terms are also applied to another species of contract, 
which does not exactly fall within the description of either ; namely, 
to a contract for the repayment of mone^, not upon the ships and 
goods only, but upon the mere hazard or the voyage itself, as if a 
man lend 1,000/. to a merchant, to be employed in a beneficial trade^ 
with a condition to be repaid with extraordinary interest, in case a 
specific voyage named in the condition shall be safely performed; 
which agreement is sometimes called fomw nautieum, or usura 
maritima" 

The contracts above mentioned, as the reader will perceive, closely 
resemble the vovtikov avpfidXaiov of the Greeks. It was the opinion 
of the learned writer, whom I have quoted, that bottomry took its 
origin from the custom of permitting the master of a ship, when in a 
foreign country, to hypothecate the ship in order to raise money to 
refit. True it is, that such a permission has in modem times beeu 
found necessary for the carrymg on of commerce advantageously; 
for, unless the master had such power in case of necessity, the ship 
might be lost, before he had time to obtain instructions from the 
ow^er, or, at least, the object of the voyage might be frustrated ; and 
accordingly the laws of Oleron and the Hanse towns declare dis- 
tinctly, that "the master being in a strange country, if necessity 
drive him to it, may take up money on bottomry, if be cannot get it 
without, and the owners shall bear the charge;" and other laws 
accord with these, confining the power of the master to foreign 
countries, where he cannot communicate with the owner in time. 
The contract itself however, whether made by the master abroad, or 
hj the owners at home, is the same in character with these men- 
tioned in Demosthenes, and was probably handed down from a very 
early period. 

In those fragments of the famous sea laws of the Rhodians, which 
have been preserved and transmitted to our times, there are evident 
traces of this species of contract. In one section it is said, *' that 
when masters of ships, who are proprietors of one-third of the lading, 
take up money for tne vovage, whether for the outward or the home- 
ward bound, or both, all transactions shall pass accordino^ to tlie 
writings drawn up between the master and lender, and the latter 
shall put a man on board the ship to take care of his loan." But in 
another place these laws speak more explicitly, and with a direct 
reference to the distinction oetween naval interest and that which is 
given for a land risk — *' If masters or merchants borrow money for 
their voyages, the goods, freights, ships, and monev, being free, they 
shall not make use of suretysnip, unless there be some apparent 
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danger either of the sea or of pirates. And for the money so lent the 
borrowers shall pay naval interest." From these two quotations, 
little doubt can oe entertained that the Rhodians used to borrow 
and lend upon the hazard of the voyage for an increased premium. 
It has been mentioned that the Khodian laws in general were 
adopted by the Romans, and consequently that branch of them 
which relates to bottomry, amongst the rest; for you can hardly 
open a book upon the Roman law, but you meet with chapters, ae 
nautico foenore, de nautieis usurts, which plainly show that this con- 
tract was well known to the jurists of that distinguished nation. 
It was also called by them pecunia trajeetitia ; because it was given 
to the borrower to be employed by him in commerce upon and beyond 
the sea. 

The temptations, to which a needy merchant was exposed under a 
bottomry contract, are obvious. He might take up loans far beyond 
the value of the articles pledged. When he had agreed to purchase 
and ship goods in a foreign port, he might put none on board, or 
some of trifling value only, and these he might contrive to sink or 
destroy. There might be a conspiracy between the merchant and 
the master or ship-owner, such as that of which Zenothemis and 
Hegestratus are accused, to sink the vessel and cheat the creditors. 
A multitude of frauds of a similar nature are practised in these days 
against underwriters and insurance companies, upon naval policies, 
and upon fire and life policies. A man insures his house and the 
goods which it contains against flre, greatly overrating their value, 
and then purposely sets them on ^re. Life assurance, one of the 
most valuable institutions of modern times, has occasionally led not 
only to fraud but to murder. It is important to bear in mind, that 
misrepresentations by the parties effecting an insurance, irrespective 
of any criminal or fraudulent intention, will generally vitiate the 
policy. The frauds committed against insurers and lenders on bot- 
tomry fell under the notice of the English legislature in the reign of 
Charles II., and a statute was passed for their repression, which has 
been followed by others, imposing the severest penalties on such 
practices. I may here mention, that all frauds of this kind, com- 
mitted by the master or mariners of a ship, whether by running away 
with her, sinking her, deserting her, embezzling the cargo, and the 
like, are designated by the general term harratryy derived from the 
Italian barratrare, which signifies to cheat; and they are commonly 
among the perils insured asrainst by a sea-policy. 

The statute of Charles II., passed in tue 22nd year of his reign, 
after reciting " that it often happens that masters and mariners of 
ships having insured or taken upon bottomry greater sums of money 
than the value of their adventure, do wilfully cast away, barn, or 
otherwise destroy the ships under their charge, to the merchants^ 
and owners* great loss/' enacts " that if any captain, master, mariner, 
or other officer belonging to any ship, shall wilfully cast away» bum. 
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or otherwise destroy the ship, unto which he helongeth, or procura 
the same to be done, he shall suffer death as a felon." 

This has been followed by divers others, one of which, the 11th 
Geor^ I. chapter 29, section 6, enacts — "That, if any owner of, or 
captain, master, mariner, or other officer, belonging to, any ship or 
▼easel, shall wilfully cast away, bum, or otherwise destroy the ship 
or Tcssel, of which he is owner, or to which he belongeth, or in any- 
wise direct or procure the same to be done, with intent or design to 
prejudice any person or persons, that hath or shall underwrite any 
policy or policies of insurance thereon, or any merchant or mer- 
chants that shall load goods thereon, or any owner or owners of 
such ship or vessel, the person or persons offending therein being 
thereof hiwfully convicted, shall be deemed and adjudged a felon 
or felons, and shall suffer as in cases of felony without benefit of 
clergy." 

Lastly, I subjoin a few modem forms of contract, the perusal of 
which may be found instmctive. 

HTPOTHBOATION OP SHIP AND CARGO AT LISBON. 

Know all to whom this instrument of bond and bill of maritime 
risk and bottomry may come, that on the day of a.d. 1 820, 

in the city of Lisbon, in my office personally appeared lacomo Mazasola, 
captain of the ship called the Gratitudine, whom I know to be the 
real person ; and he declared to me the notary in the presence of the 
witnesses hereinafter mentioned, that within twenty-four hours after 
the arrival of his said ship at London, or any other port, and previous 
to beginning to make any delivery of the cargo at the port aforesaid, 
or any other port, he, the captain, or whosoever may act in lieu of 
him, or in case of his absence, perform his duties, shall pay by this 
bill of risk, sea exchange, and bottomry, to Francis Manoel Cidvert, 
or to his order, the sum of 2,000/., principal and premium of risk and 
sea exchange, at the rate of twenty per cent., the which principal he 
acknowledged to have received here of the said Francis Manoel 
Calvert, in current money of this kingdom, under the denomination 
of trae and legitimate money of sea exchange and bottomry, on the 
hull, keel, and appurtenances of the said ship, and therewith to supply 
the wants of the repairs, and of the cargo of the same, on which he 
had effectively invested it ; the said Francis Manoel Calvert taking 
upon himself, in consideration of the aforesaid premium of twenty 
per cent, agreed for and settled between them, to run the sea risk on 
the said hull, keel, and appurtenances, and cargo of the said ship, in her 
ensuing voyage, which the said captain is about prosecuting from 
this port of Lislx>n to ^hat of London, these being the risks which 
the said Francis Manoel Calvert takes on himself, and is to run, vis. 
of the sea, winds, fire, stranding, and shipwreck, enemies, detentions 
of princes, and reprisals, during the whole of the said voyage, excepting 



SHIPPING CONTRACTS. 347 

those of barratry of the master, and of average as well particular 
as general; the which risk shall commence to run from the hour 
when the ship shall leave her first anchor, to set sail from this port, 
and shall cease in twenty-four hours after having come to an anchor ; 
and for the ready payment of the aforesaid sum, he the captain binds 
himself and his efiEects, and by special mortgage the ship, cargo, and 
freights due, or that may become due ; and in case of failure of pay- 
ment in due time, he binds himself under this clause of mortgage to 
pay to him or to his order, for all the delay until full payment, at and 
after the rate of six per cent, per annum ; and there being also pre- 
sent Andrea Belucci, mate of the said ship, by whom it was declared, 
that in case of the absence of the captain, he bound himself to fulfil 
the contents of this bond ; after these presents being read to them, 
I, the notary, in the presence of the witnesses following, viz. Eugenio 
Coetho, vice-consul, redro Rocks, interpreter, &c. caused this instru- 
ment to be transferred from my book of notes, to which I refer 
myself, and I have subscribed and signed it in due form. 
In testimony, &c. 

A BOTTOMRY BILL. 

To all men to whom these presents shall come I, A. B., of 
Bengal, part owner and master of the ship called the Exeter, of the 
burthen of five hundred tons, now riding at anchor in Table Bay 
at the Cape of Good Hope, send greeting : 

Whereas, [, the said A. B., now navigatmg the said ship on a voya^ 
from Bengal to the port of London, having put into Table Bay xot 
the purpose of procuring provision and other supplies necessary for 
the continuation of the voyage aforesaid, am at this time necessitated 
to take on the adventure of the said ship the sum of 1,000/. sterling 
for setting the said ship to sea, and furnishing her with provisions 
and necessaries for the said voyage, which sum C. D. of the Cape of 
Good Hope, master attendant, hath at my request lent unto me 
at the rate of 1,200/. sterimg for the said 1,000/., being at the rate ot 
120/. for every 100/. advanced as aforesaid, during the voyage of the 
said ship from Table Bay to London. Now know ye, that I, A.B., 
by these presents, do, for me, my executors, and administrators, 
covenant with the said C. D., his executors, and administrators, that 
the said ship shall, with the first convoy which shall offer for England, 
sail and depart for the port of London, there to finish the voyage 
aforesaid. And I, the said A. B., in consideration of the sum of 
1,000/. sterling to me in hand paid by the said C. D. at and before the 
sealing and delivery of these presents, do hereby bind myself, my 
executors, and administrators, my goods and chattels, and par* 
ticularly the said ship, the tackle, and apparel of the same, and also 
the freight of the said ship which is or shall become due for the 
aforesaiii voyage from Bengal to the port of London, to pay unto the 
said C. D., his executors, administrators, or assigns, the sum of 1,200/. 



348 APPENDIX V. 

sterling, within thirty days next after the safe arrival of the said ship 
at the port of London from the said intended voyage. 

And I, the said A. B., do, for me, my executors, and administrators, 
covenant with the said C. D., his executors and administrators, by 
these presents, that I, the said A. B., at the time of sealing and de- 
livering of these presents, am a true and lawful part owner and 
master of the said ship, and have power and authority to charge and 
en^ge the said ship with her freight as aforesaid, and that the said 
ship with her freight shall at all times after the said voyage be liable 
for the payment of the said 1,200/., according to the true intent and 
meaning of these presents. 

And lastly, it is hereby declared and agreed by and between the 
said parties to these presents, that in case the said ship shall be lost, 
miscarry, or be cast away before her arrival at the said port of London 
from the said intended voyage, then the payment of the said 1,200/. 
shall not be demanded, or be recoverable by the said C. D., his exe- 
cutors, administrators, or assigns, but shall cease and determine, and 
the loss thereby shall be wholly borne and sustained by the said C. D., 
his executors and administrators, and that then and from thenceforth 
every act, matter, and thing herein mentioned on the part and 
belialf of the said A. B. shall be void, anything herein contained to 
the contrary notwithstanding. 

In witness whereof the parties have interchangeably set their 
hands and seals to four bonds of this tenor and date, one of 
which being paid, the others shall be null and void. 

At the Cape of Good Hope, this 

day of A.D. 1800. 



A RESPONDENTIA BOND ON A VOYAGE TO THE EAST INDIES. 

Know all men by these presents, that we, James Fearon, com- 
mander of the ship Belvidere in the service of the honourable East 
India Company, and Peter Douglas, of &c., merchant, are held and 
firmly bound to Hans Busk, of &c., merchant, in the sum or penalty of 
1,500/. of good and lawful money of Great Britain, to be paid to the 
said Hans Busk, or to his executors, administrators, or assigns, to 
which payment we bind ourselves, jointly and separately, our heirs, 
executors, and administrators, firmly by these presents. Sealed with 
our seals, this day of 1 801. 

Whereas the above named Hans Busk has, on the day above 
written, lent unto the said James Fearon and Peter Douglas the 
sum of 750/. upon the goods and merchandizes laden and to be laden 
on board the good ship called the Belmdere, of the burthen of nine 
hundred tons or thereabouts, now riding at anchor in the river 
Thames, outward bound to China, whereof James Eearon is com- 
mander, by his acceptance of a bill of exchange to that amount at 
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four months' date for the account of them the said James Eearon and 
Peter Douglas. Now the condition of this obligation is such, that 
if the said ship shall with all convenient speed proceed and sail from 
and out of the river Thames on a voyage to any port or place, ports 
or places, in the East Indies, China, Persia, or elsewhere beyond the 
Cape of Good Hope, and from thence shall sail and return into the 
river Thames at or before the expiration of thirty-six calendar 
months, to be accounted from the day of the date above written, 
and there to end her said intended voyage (the dangers and casualties 
of the seas excepted); and if the said James Fearon and Peter 
Douglas, or either of them, their or either of their heirs, executors, 
or administrators, shall within thirty days next after the said ship 
shall be arrived at her moorings in the river Thames from her said 
intended voyage, or at or upon the expiration of the said thirty-six 
calendar months, to be accounted as aforesaid (which of the said times 
shall firfft and next happen), well and truly pay or cause to be paid 
unto the said Hans Busk, his executors, administrators, or assigns, 
the full sum of 1,020/. sterling, together with thirteen pounds, ten 
shillings per calendar month for eacn and every calendar month, and 
so proportionably for a greater or lesser time than a calendar month, 
for all such time and so many calendar months as shall be elapsed 
and run out of the said thirty-six calendar months, to be accounted 
from the day of the date above written ; or if in the said voyage, and 
within the said thirty-six calendar months to be accounted as afore- 
said, an utter loss of the said ship by fire, enemies, men-of-war, or 
any other casualties shall unavoidably happen, and the said James 
Pearon and Peter Douglas, their heirs, executors, or administrators, 
shall within six calendar months next after such loss, well and truly 
account and pay unto the said Hans Busk, his executors, adminis- 
trators, or assigns, a just and proportionable average on all the goods 
and merchandizes of the said James Eearon carried from England 
on board the said ship or vessel and the nett proceeds thereof and 
on all other goods and effects which the said James Eearon shall 
acquire during the said voyage, for or by reason of such goods and 
merchandize, and which shall not be unavoidably lost, then the above 
written obligation to be void and of none effect, else to stand in full 
force and virtue. 
In witness, &c. 

POLICY OF INSUBANOB BY UNDEBWBITEBS ON SHIP AND OOODfiU 

In the name of (rod. Amen. 

A. B. as well in his own name as for and in the name and names of 
all and every other person or persons to whom the same doth, or 
shall appertain, in part or in all, doth make assurance, and cause C. 
D., E. P., &c. and them and every of them to be insured, lost, or not 
lost, at and from, &c., upon any kind of goods and merchandizes, 
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aiid also upon the body, tackle, ordnance, munition, boat and otker 
fiumiture^ o^ and in the good ship called the British Queen, whereof 
is master, nndei God, for this present voyage, X. Y., beginning the 
adventure upon the said goods and merchandizes from the loading 
thereof aboard the said ship, and upon the said ship, &c^ and to 
continue until the said ship shall oe arrived at, &c. ; upon the 
said ship, &c., until she hath moored at anchor tweury-four hours 
in safety; and upon the goods and merchandizes, until the same 
be there discharged and safely landed. And it shall be lawful for 
the said ship in this voyage to proceed and sail to and toucti and 
stay at any ports and places whatsoever, &c., without prejudice 
to this msurance. The said ship, &c., goods and merchandizes, &c., 
for so much as concerns the assured by agreement between the 
"issured and assurers in this policy, are and shall be valued at &c. 

Touching the adventures and perils which we the assurers are 
contented to bear and take upon us in this voya^, they are of 
the seas, men-of-war, fire, enemies, pirates, thieves, jettisons, 
letters of mart and counter-mart, surprisab, arrests, restraints, 
and detainments of all kings, princes, and people, of what 
nation, condition, or quality soever, barratry of the master and 
mariners, and of all other perils, losses, and misfortunes, that have 
or shall come to the hurt, detriment, or damage of the said goods 
and merchandizes, and siiip, &c., or anv part thereof. And in case 
of any loss or misfortune, it shall be lawful to the assured, their 
factors, servants, and assigns, to sue, labour, and travel for, in, and 
about the defence, safeguard, and recovery of the said goods and 
merchandize and ship, &c., or any part thereof, without prejudice to 
this insurance ; to the charges whereof we the assurers will con- 
tribute each according to the rate and quantity of his sum herein 
assured. And it is a«^reed by us the insurers, that this writing or 
policy of assurance shall be of as much force and effect as the surest 
writing or policy of assurance heretofore made in Lombard Street, 
or in the Royal Exchange, or elsewhere in London. And so we the 
assurers are contented, and do hereby promise and bind ourselves, 
each one for his own part, our heirs, executors, and administrators, 
to the assured, their executors, administrators and assigns, for the 
true performance of the premises, confessing ourselves paid the 
consiaeration due unto us for tMs assurance by the assured at 
and after the rate of 

Ll witness, &c 

N.B. Corn, fish, salt, fruit, flour, and seed, are warranted free 
from average, unless general, or the ship be stranded : sugar, tobacco, 
hemp, flax, hides, and skins, are warranted free from average under 
five pounds per cent. And all other goods, also the ship and freight, 
are warranted free from average under three pounds per cent., umess 
general, or the ship be strand^. 
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CHARACTER OP THE ATHENIAN TRIBUNALa 

In Arnold's History of Rome we read as follows : 

" Wliat record of mere battles and sieges, wars and facts, could 
afford such fulness of knowledge, as to the real state of Greece, in all 
points which are most instructive, as we derive from the pamphlets 
(as they may be called) of Isocrates, from the dialogues of rlato, the 
moral and political treatises of Aristotle, and the various public and 
private orations of Issbus, ^schines, and Demosthenes ?" 

This is especially true. of the forensic speeches of the Attic orators. 
No record of antiauity gives us so clear an insijght into the life and 
character of the Athenians. Here we have the citizen of Athens, not, 
as depicted by Thucvdides, in the assembly or the camp ; not carica- 
tured, as by Aristophanes; but in his real and individual character, 
in all the relations of social life; in the com market or on the ex- 
change; in the factory or the banking house; attending to his farm 
in the country, or negotiating in the harbour with merchants and 
ship-owners; assisting at the registration of a birth, or surrounded by 
friends on his deathbed, and msSLing his last will. No part of history 
is so pleasing or instructive as that which brings us behiud the cur- 
tain of society, exhibiting to us men as they are seen in domestic life^ 
in their dealings and intercourse with tlifir neighbours. 

To understand and duly profit by these speeches, the reader must 
not come unfurnished with previous instruction. As to the public 
orations you should bring with you a certain amount of historical 
learning, so the private speeches require some general acquaintance 
with the system of Attic jurisprudence. You need no more than this 
genersd acquaintance, to begin with. As you proceed with the perusal 
of the orators themselves, you fill up the outline which you have got 
in your head with those details, which give life and reality to the 
picture. A knowledge of the laws is of no use without reading the 
speeches, and the speeches cannot be read without knowing the laws. 

In connexion witn this translation I have, in the humble hope of 
assisting the reader, presented him with a series of commentanes on 
Attic history and arcnsBology, illustrating the various topics handled 
or touched on by Demosthenes. In doing this I have simply sought 
to be useful. I do not pretend to have made any discoveries, or to 
advance anything which is new; but only to give information upon 
dull and dimcult subjects in an easier form than it is given elsewhere. 
I have therefore made free use of the labours of men far more learned 
than myself, both German and English, mingling my own observations 
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occasionally where I deemed it desirable, or where I might happen to 
differ in opinion from any writer whom I quoted. The object which 
I have proposed to myself lias been, so to dress np matters of 
antiquity as to make them readable. Elaborate treatises, most yaln* 
able as storehouses of materials, can rarely be read except by the 
learned few. Nor can they be much improved in this respect by 
abridgment, which, while it destroys their utility as books of refe- 
rence, renders them less intelligible as the materials are condensed. 
I have therefore endeavoured to handle topics of this kind in a more 
popular manner, as far as was consistent with the nature of the sub- 
ject; so as to render them more intelligible to the ordinary reader, 
and to fix them better in the memorv of all; keeping in view what 
Schomann says of himself in the preface to his " Anhquitates Juris 
Publici Gnecorum" — " brevitatem ita secutus sum, ut non officeret 
perspicuitati; summas tantum rerum proposui, sed has ipsas quan- 
tum fieri potuit plane et dilucide.'' 

In explainiDg points of Attic law, I frequently for the purpose of 
illustration, re^r to the laws of modem times. This hardly needs an 
apology. In the legislation of all civilized countries we may trace 
certain common principles, amidst an infinite variety of codes and 
ordinances. When we find such agreement in essential points, we 
ascribe it not to accident or imitation, but to the natural instinct of a 
social being. In mere conventional rules and matters of form, it is 
not unpleasing to discover a resemblance between the institutions of 
remote ages. A comparison of laws, by exhibiting the advantages of 
one system and the defects of another, affords to the observant 
reader materials for many a practical lesson; while it is useful to all, 
inasmuch as ever^ subject oi knowledge is better taught by the help 
of analogy. Nor is it without advantage, at the same time to Olustrate 
the law of Athens, and to introduce the reader to some acquaintance 
with his own : for I may fairly suppose, that the greater part of my 
readers will be young men, pursuing their studies at the University 
or elsewhere. 

I have already explained the general features of the Attic law, the 
constitution of its courts, and their procedure and practice. It re- 
mains only to notice some peculiarities attending them, and to make 
such observations upon their character, as reflection and expenenoe 
Bu^est. 

The principal point to be noticed is the tribunal itself, by which 
Attic causes were tried ; I mean the jury. Its members, its powers, 
its temper and qualification for judicial cmties, are subjects demanding 
particular attention. 

The Heliastic tribunal, or jury, was originally designed by Solcm 
for political purposes, to revise the laws, to correct constitutional 
abuses, and punish offenders against the state. A body of six thou- 
sand citizens was therefore chosen by lot every year, to form a supreme 
oourt, called HeluBa, which, was divided into several smaller courts 
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varying in number according to the exigency of the occasion. The 
qualifications required for the Helisea were the same with those 
required for the popular Assembly^ except that the members of the 
former must have reached their thirtieth year of age. The political 
object which Solon had in view appears partly (^ Thirlwail has 
observed) from the oath prescribed to its members ; and still more 
from the enactments respecting the revision of the laws, and the 
punishment of persons who sougnt to introduce new laws ae^ainst the 
spirit of the constitution. The oath occurs in the speecn against 
limocrates Tante, p. 38,) and with respect to the revision of the laws 
&c., the reaaer will find every information in that same speech and in 
Volume n. Appendix VIL 

From this body of men^ originally constituted with a political 
object, were taken the juries who were impanelled to try private 
causes; and hence it came about, first, that they were impanelled in 
such large numbers, rarely less than two or three hundred, and some- 
times five hundred or a thousand; and secondly, that they were 
entrusted with the whole judicial power, after the cause was brought 
into court, the power (namely) of deciding upon the law as well as 
the fact, without being directed or controlled by a presiding judge- 
Such being the origin of this regulation, we will proceed to examine 
some of its effects and consequences. But before we do so, let us 
see what Thirlwail has said upon the subject in his History of Greece. 
(Vol. 11. p. 47.) 

"Solon believed that no higher qualities were requisite for the 
discharge of the duties he assig^Dcd to them, than the ordinary degree 
of intelligence and integrity which might be expected in every citizen, 
aided by that practical experience, which it was the great object of 
his institutions to impart equally to all. Nothing seems more directly 
opposite to his views, and to the genius of his system, than the design 
attributed to him bv Plutarch, wno fancies that he wrapt his laws in 
studied obscurity, for the purpose of multiplying the causes of litiga- 
tion. It is possible that their antique simplicity itself may have laid 
them more open to be wrested by chicanery than those framed in ages 
of greater refinement. But the legislator himself assuredly thought 
their sense so plain, as to be within the reach of the commonest 
capacity. Hence he was not led to draw that nice distinction, which 
is so familiar to us, between the province of the judge and jury: 
hence every magistrate, within whose sphere of administration legal 
controversies might arise, was empowered to preside over the court 
to which they were referred : hence at Athens there was no class of 
men who dedicated themselves to the study of the law as a profes- 
sion ; the only persons who there corresponded in some degree to the 
Roman jurists, were the expounders of the traditional rules and forma 
concerning religious observances.^ It was Solon's wish to accustom 
every citizen to consider himself as personally concerned in tho 

(1) i^nynrai 
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jnaintenance of the laws : the best state, he is reported to have said, is 
that ia which all who witness wrong are no less active in procuring 
its redress and the punishment of the aggressor, than the sufferer 
himself. Hence he permitted and encouraged every citizen to come 
forward, as a prosecutor, in cases affecting, the interest of the state ; 
and he multiplied the avenues to justice, by affording the means of 
choosing among a great variety of modes of proceeding. The motive 
which led Solon to direct that so great a number of jurors as com- 
posed each of the Heliastic courts, nevec amounting to less thau 
several hundreds, should sit tog^ether on the same cause, must be 
referred to the view he took of them as representatives of the people. 
Hence, to ensure that the spirit with which they were ammated 
should always be in accordance with the opijoions and sentiments of 
the whole body, it might seem necessary to collect them in large 
masses. For the same reason they were free from all legal respon- 
sibility; and they were screened from disgrace, not only by the great- 
ness of their numbers, but by the secrecy of their votes. It might 
reasonably have been expected^ that the danger arising from the cer- 
tainly of impunity, accompanying the exercise of ahnost absolute 
power, would have been in some measure compensated by the security 
which seemed to be afforded by the same causes against venality ani 
corruption. We learn however^ that means were at length discoverec 
of eluding these obstacles, and that the practice of bribery in the 
courts of justice was reduced to a regular system." 

The charge of corruption which has been brought against the 
Athenian juries rests upon too slender authority to be fully credited. 
Auytus may possibly (as Plutarch sap) have bribed the jury upon 
his own trial for treason;, but that bribery was reduced to a system 
is not sufficiently made out by a. quotation from Aristotle by Harpo- 
oration.* We find no evidence of it in the Attic orators; and the 
number of the jury, as well as their voting by ballot, renders the 
supposition improbable. I am inclined to think, that the Attic jurors 
were tolerably free from motives of direct personal interest ; though, 
in their collective character, they were subject to certain other 
dangerous influences, natural and perhaps inevitable under the dr- 
cumstances. 

With a larse body of men there is not the same feeling of respon- 
sibility as with a small body ; and more especially when tney vote by 
ballot. No juror could by his own suffrage secure a righteous judg- 
ment, ami the shame of an unjust one was nothing, when shared 
^mong so ma^y. The reader will remember what Demosthenes says 
on the trijd of Aristogiton, (ante, p. 81, 82.) And Lycurgus ex- 
pressed a similar fear, when he said to the jury — " remember, though 
each of you will vote in secret, he cannot conceal his intention from 
the gods." 

The political character of the Attic jurors caused some arguments 

(1) Sub voce deKtiCav. 
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to be addressed to them, and suppoi'ted by evidence, which in our 
countiT would be regarded as irrelevaut and inadmissible. Such 
were toe attacks made upon the adversary for concealing his property 
and evading the public services, and the assumption of credit to the 
speaker for his own liberality and public spirit. Thus, Chrysippus 
Claims the gratitude of the jury for himself and his brotner, on 
account of their donations of com to the people, of which he pro- 
duces evidence ; and urges how unlikely it was that persons proved 
to have been so generous should bring an unfounded action for 
twenty minas: (ante, p. 1S2.) In the defence of Phormio the advo- 
cate calls witnesses to contrast the virtues of his client with the 
vicious character of the plaintifl ; showing that the latter had brought 
vexatious actions and prosecutions against a multitude of people, 
while the defendant had done many acts of generosity, both public 
and private ; and he reminds the jury, that the property in dispute 
woidd be more serviceable to them in the hands ot Phormio, who 
was always so kind to those who desired his assistance; (ante, 
p. 218.) 

These arguments present themselves in three different aspects. In 
the first place, the gratitude of the jury is invoked in favour of one 
of the parties for having rendered public service. This, though we 
should consider it wholly inadmissible in a private cause between 
man and man, was nevertheless an appeal to an amiable feeling, and 
seems not to have been at all objected to at Athens. (Compare 
ante, p. 250.) Secondly, evidence to character is offered, for the one 
party, and against the other. This with us is only done on criminal 
trials, and then only for- the accused, and not against him, except, 
under certain circumstances, in the case of a previous conviction. 
The thing itself however is far from being absurd ; nay, it might in 
many cases be attended with advantage ; though I allow that it is 
better to adhere to the general rule. Thirdly, we have an appeal to 
feelings of a more objectionable kind, when the jury are remmded of 
the benefit they would derive by deciding for the party addressing 
them. The same argument is still more pointedly urged in the jier- 
oration of the second speech against Aphoous ; (ante, p. 119 ;) and it 
is impossible not to regard it with disapprobation. It appeals to the 
selfishness of the jury. At the same time we must remember, it is a 
political, not an individual selfishness, which is appealed to ; a selfish 
patriotism, if such an expression ma^ be allowea. If the jury were 
inflnenced by such an argument, it might be in some measure from a 
sense of duty, though a mistaken one. 

Examples of similar arguments from Lysias and Isseus will be 
found in Volume III. Appendix II. 

There is one also in the Trapezitic oration of Isocrates. This was 
written for a client, a merchant of Bosporus, who had brought an 
action against Pasion the banker, to recover a deposit. He produces 
a letter written in his favour by Satyrus, king of the country, whose 
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minister the plaintiff's father was ; and reminds the Athenians of the 
numerous acts of kindness which Satyrus and his father had done 
them, by sending com to Athens in times of scarcity. 

One of the most striking instances of attack upon the adyersaiy's 
character is that in the speech against Midias, where a paper is r^ 
reciting yarious injurious acts which Midias had committed in the 
course of his life. (See Yolume III. p. 109, and the Argument to 
the speech.) 

As the court partook so much of the character of a popular 
assembly, it must nave been susceptible of the yarious impulses and 
passions by which that assembly was a^tated, and the orators knew 
now to work upon such materials. We observe how often they 
address the jury as if they were addressing the whole people of 
Athens. Decrees of the assembly, or verdicts of other juries, an 
spoken of as beine the acts of tne court before whom the sp^er 
stands. " You did this and that — ^your practice is so and so" — such 
are the ordinary expressions. Chrvsippus says (ante, p. 184) — " Yod 
are the same persons who punisned with death a man who had 
obtained fresh loans upon your exchange and did not provide for his 
creditors their securities." 1 need not multiply examples. The 
impulses of a popular body are most commonly honest and generous; 
and the great thing is to give a right direction to them. Zeal foi 
the commonwealth is one; and this was most frequently misdi- 
rected at Athens. Sympathy with the oppressed, indignation against 
cruelty and insolence, are feelings quickly excited in a multitude. 
These promj^ted the Athenian courts to favour orphans, heiresses, 
and people m humble circumstances, and to dislike usurers and 
avaricious and proud people who gave themselves airs. Hence, as 
Demosthenes assures us, he was urged by so many people not to 
drop his prosecution against Midias ; (Vol. UI. p. 134.) And the 
son of AnstsBchmus is bold enough to tell the juiy, that his father, 
upon an action being brought against him by his wards for eighty 
talents, did wisely to compromise it for three talents, considering the 
advantages which the plaintiffs would have had ; for, says he, " they 
were orphans and young, and their characters were unknown ; things 
that with you, as every one knows, outweigh a multitude of argu- 
ments." 

To give way to these good feelings too hastily, too impetuously, 
too credulousfy, and so to be imposed upon frequently hj designrog 
parties, was inevitable with a court so constituted ; nor indeed can 
any judicial body avoid being led into occasional error even by its 
virtues. Apollodorus says in the%ction against Stephanus, that the 
speech made in Phormio's defence made such an impression on the 
court, that they would not hear a word that he had to say: (ante, 
p. 203 :) and Nicobulus makes a similar complaint against the jury 
who condemned Euergus: (ante, p. 240.) There are plenty of 
instances where the orator speaks of previous verdicts as having been 
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pven hastily and wrongly; and how often do they insinuate their 
fears, lest the opponent should prevail against them by a crafty 
speech or other improper means. 

It was not possible in a city like Athens, that a bench, composed 
of three or four hundred persons, should be entirely free from pre- 
judice and partiality, either on private or political grounds : nor were 
such influences discountenanced as they soould have been. Plutarch 
reports Themistocles to have said — " Heaven forbid that, if I were 
on the bench, I should not favour a friend more than a stranger." 
1 do not attach so much importance to this story, as to the express 
statements of the orators, and the general tenor of their arguments. 
Personal enmity was held to be a just ground for undertaking 91 
prosecution, and why should the judge have a higher code of mora^ty 
than the prosecutor? (See the opening of the speeches against 
Androtion, Timocrates, Nicostratus, Nesera; and see what Manti- 
theus fcays, ante, pages 256, 260. On the other hand, Lycurgus on 
the prosecution 01 Leocrates, and Euthycles on that of Aristocrates, 
disclaim motives of private enmity.) The practice of bringing friendb 
into court to influence the jury, t£ it was not considered perfectly 
legitimate, was at all events tolerated, and stood pretty mucn on the 
same footing with the custom of producing a man's children at the 
bar, to move the compassion of the jury, and obtain a mitigation of 
his sentence. The term irapacrKevfi, which (according to its natural 
import) might signify the whole preparation for conducting a cause, 
was understood in a more limited sense to denote an array of friends, 
who by their appearance in court, or by open intercession and advo- 
cacy, endeavoured to influence the bench. (See the opening of the 
speech of Andocides On tlie Mysteries.) Cicero's language is a 
paraphrase of this term: ''non una est ratio defensionis ea^ quie 
posita est in oratione. Omnes qui adsunt, qui laborant, qui salvum 
volunt, pro sua parte atque auctoritate defendunt." Lycurgus, who 
was one of the most pure and high-minded men that Athens ever 
produced, condemns the practice in his speech against Leocrates: 
(20, Ed. Bekker:) His words are : " You are aware, men of Athens, 
of the efforts which are made by accused persons to influence the 
court, and the earnest petitions which are made for them by their 
friends. You well know, that many witnesses are induced by jobbing 
and by bribery either to have a conveniently bad memory, or to 
absent themselves, or find excuses." Demosthenes is constantly 
attacking, either obliquely or directly, the supporters of his opponent, 
who were perhaps standing near to the speaker, or looking at the 
jury, and making themselves conspicuous and offensive by sneers and 
expressions of dissent. The spirit of party and club-fellowship was 
powerful at Athens, and would lead men to support one another in 
courts of justice as well as in the assembly and elsewhere. Other 
bonds of union of a less reputable character are sometimes spoken of 
by the orators, such as the gangs of swindlers in the Pirasus and 
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similar oombinatioiis ; (ante, pages 153, 240, 256 :) but allow- 
ance mnst always be made for the exaggerating language of au 
adverse speaker. The attendance of fiiends and partisans, to sway 
the votes of the jury, was far-more common, and doubtless considered 
more le^timate, in criminal than in civil cases ; yet it occurred in 
both, and especially on important trials, and in the case of persons, 
who by their station or popularity were able to command iimuenoe, 
such as .^iSchines, Timotheus, or a rich banker like Phonnio : (jSec 
ante, pages 41, 68, 138.) It might happen that a party had made 
himself unpopular in the city by his habits of life, or even by his 
manners and personal appearance, and people who saw him eirery day 
in the street or market might be on the bench. This would operate 
against him, and the more so, as he was obliged to be in court, and 
^nerally to conduct his own cause. Nicobulus deprecates the pre- 
judice which might be raised against him by the fact of his being a 
monej-lender, or by his coarse demeanour and other personal pecu- 
liarities ; and adroitly endeavours (or rather Demosthenes, who wrote 
his speech, endeavours for him) to turn the prejudice against the 
adversary, for having sought to take an unfair advantage of those 
circumstances : (ante, p. 241.) 

Another consequeivca of having a numerous jury taken from a small 
population was, that the jurors must often have had a knowledge of 
the facts of the case, or some of them, and this knowledge was often 
appealed to, and sometimes for lack of other proof. In many cases 
there could be no great harm in this ; at all events, it was unavoid- 
able, and the same for both parties. Things which had passed in the 
popular assembly, or upon other trials, would be referred to as noto- 
rious. (See ante, pp. 5, 142.) There is an example in the speech 
against Euergos and Mnesibulus, p. 1152: and one in that of Lysias 
against Theomnestus. The plaintiff has brought an action for 
defamation. The defendant had some time before been impeached 
for cowardice in battle, and, because the plaintiff had given evidence 
against him, he called him a parricide. The plaintiff says in the 
opening of his speech — "I shall be at no loss for witnesses ; for I see 
that many of you who are now on the bench were present at the 
former trial." In the speech against Onetor, Demosthenes speaks of 
the notoriety of the misconduct of his guardians, and of meetings 
having been held daring his minority before the archon and other 
persons. Statements of this kind abound, and are often made 
artfully and designedly. One of the most remarkable cases of appeal 
to general notorietv is that of JSschines on the accusation of 
Timarchus : (89, Ed. Bekker.) He calls on the jurors to be his 
witnesses, excusing himself for not producing other testimony on 
account of the difficulty of procuring it, because the only direct 
evidence would be that of accomplices, who could not be expected to 
oome forward and criminate themselves. But the whole previous life 
of Timarchus, he contends, was before the court, and everyone kne\7 
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tlie vices which he had been addicted to. " Such " — says the orator 
— "is the testimony given by the whole people of Athens, and it is 
not meet that they should be supposed guilty of falsehood/* In 
support of his argument^ he refers to the practice of the Areopagus, 
and proceeds thus : 

" Take for esample the council of Areopagus, the strictest tribunal 
in the city. Many have I seen convicted before that court, who 
spoke exceedingly well and produced witnesses ; others I have known 
to succeed, who spoke very badly and offered no evidence. The 
judgments of that council are not formed from the speeches and 
witnesses alone, but are the result of their own knowledge and 
inquiry; therefore it has ever continued to hold the highest reputa- 
tion in this republic. In the same manner ought you, Athenians, to 
pass sentence now. Let nothing weigh with you so much as your 
own knowledge and impression respecting the conduct of Timarcnus ; 
and, in forming your opinions, look to the past rather tlian to the 
present time. Tne reports, which were spread in former times about 
Timarchus and his mode of life, were founded in truth ; whereas the 
statements, which you will hear to-day, are concerted to deceive you 
at the trial. Upon these principles give your judgment, having 
regard to length of time and to truth, and to the facts within yaur 
own knowledge." 

Then he dilates on the efficacy of Fame or Rumour, who was 
worshipped as a goddess at Athens, and quotes verses in praise of 
her from Hesiod, Homer, and Euripides. 

The argument is commented on by Demosthenes in. the Oration on 
the Embassy, where he contends that ^schines ought to be convicted 
on his own principles. (Vol. II. p. 191.) 

Originally our own jurors were only witnesses ; which came about 
in this way. A custom sprang up in ancient times of calling in the 
assistance of the neighbours, or inliabitants of the county or district, 
to speak to facts within their own knowledge upon important trials. 
Various examples of this practice are recorded both in the Saxon era, 
upon tnals in the old county courts, and in the first century after the 
Conquest, upon trials before the king|s justiciary. The persons thus 
called in to assist the courts by their inrormation were at first nothing 
more than witnesses, speaking to facts within their own knowledge. 
Sometimes a very large numoer of these were called in, and bemg 
supposed to represent all the testimony of the county or district, the 
courts deferred to their superior knowled^ and gave judgment in 
accordance with it. So it became the practice on important occasions 
to summon such persons to attend the courts ; and these bodies of 
men, taken from tue neighbourhood, from witnesses became a sort of 
referees, and virtually the deciding tribunal The thing was made 
perpetual by the establishment of the Grand Assize in the reign of 
Benry II. and the practice that ^ew up under it ; which was 
adapted, with some variation, to criminal cases. And both in these 
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and in civil cases it long continued to be an essential qnalificaiiim for 
a juror, that he should have some previous knowledge of the facta ; 
and therefore all the jurors were ooliged to be summoned from the 
neighbourhood ; in criminal cases, from the neighbourhood where the 
crime was committed, and in civil cases, from the neighbourhood 
where the disputed property lay, or where the litigants resided- It 
was not sufficient to have a jury from the coimty ai large, as it now 
is ; it was necessary that the jury should be drawn from the pai^h 
or district, in order that they might assist the court with their 
knowledge of the circumstances. 

This ancient law in England gradually gave way to a change in 
public opinion, but not till the close of the seventeenth century. It 
then became a maxim, (which is now finally settled in our law,) that 
juries were not to find verdicts of their own knowledge, but to decide 
wholly by the evidence which they heard in court ; and, if any juror 
possessed private information upon the subject, he was bound to 
mform the court of it. This prmciple once being established, there 
ceased to be any advantage m having juries from the immediate 
neighbourhood; mdeed, it was considerea better to avoid the pre- 
judice or partiality which a jury consisting of neighbours might 
miport into the trial ; and so, after the old practice had been for 
some time considerably relaxed, it was enacted by a statute in the 
reign of Queen Anne, that juries in civil cases should be summoned 
from the body of the county; and the same rule was afterwards 
applied to criminal trials. 

In a city where the whole body of jurors was only six thousand, it 
was impossible to apply such a rule as now prevails with us : the 
bench must always have been composed (more or less) of the neigh- 
bours of the parties. As the Athenians never retired to consider 
their verdict, but gave their votes immediately after the termination 
of the speeches, they had not much opportunity of commnnicating 
with each other. If any juror possessed a private knowledge of the 
facts, he might whisper it perhaps to the man who sat next him, or 
he might indicate by some sign his assent to the speaker's statement ; 
but such a medium of proof must have been uncertaiii and dangerous. 
We may conceive that a party might have a friend on the bench, who 
helped nim in this way. It was a common trick for the parties to 
assume that certain facts, from their general notoriety, needed no 
proof, and to use such expressions as the following — " You are of 
course aware " — " I presume, none of you are ignorant." We have 
seen how Demosthenes, who employs the artifice so frequently himself, 
cautions the jury against being taken in by it : (ante, p. 279:) — "he 
is such a crafty knave, that, what he has no witnesses to prove, he 
will say is wefl known to you, men of the jury: a trick which all 
people resort to, who have no good argument to offer. Should he 
attempt such a trick, put him down ; expose him. What any one of 
you does not know, don't let him fancy his neighbour kuows : require 
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BoBotus to give clear proof of everything he asserts, &c.'* It appears, 
as if be were asking the jurors to express their dissent to any asser- 
tions that should be made in this way. 

With respect to the ability of the Athenian jurors to perform the 
judicial duty imposed on them, there is a good deal to be said on both 
sides. That they should perform it in a thoroughly business-like 
manner, or so as to fulfil what may have been Solon's conception of 
the trust confided to them, was hardly in the nature of things. They 
had to administer justice according to the written law, and of course 
to interpret that law; where there was no written statute, they were 
bound to decide according to the best of their ability ; that is, in the 
absence of any express legislative provision, they were required to 
apply the general principles of law and justice to the case before 
them. They were also sole judges of the facts of every case. They 
were persons of no legal education or learning ; taken at haphazard 
from the whole body of citizens, and mostly belonging to the lowest 
and poorest class of them. On the other hand, the Athem'ans were 
naturally the quickest and cleverest people in the world. Their wits 
were sharpened by the habit of attending the theatres and public 
assemblies, of taking an active part in important debates, and hearing 
'he most splendid orators. There was so much litigation at Athens, 
I'^at they were constantly either engaged as jurors, or present as 
spectators in courts of law. Cases of all varieties were brought 
before them, involving difficult questions concerning pedigree and 
succession, marital and filial right, mercantile and mming contracts, 
besides assaults, trespasses, frauds, and criminal charges of every 
description. Then they lived an out-of-door life, constantly meeting 
in the market-place or elsewhere, hearing foreign news, discussing 
politics, &c. All this was a sort of education, and, if not the best, 
still it fitted the people in some measure for the performance of the 
duties we are speaking of. 

The materials for the trial were prepared by the parties themselves 
or their pleaders, under the superintendence of the magistrate ; and I 
apprehend that important cases were generally got up under the 
advice of pleaders, at least where the suitors were not men of expe- 
rience or ability. The jury had to decide upon the materials thus 
prepared. There was no examination of witnesses in court, requiring 
a nice appKcation of rules of evidence : all that was done beforehand. 
As there were no multiplied copies of the statutes, they depended for 
their law upon the copies or extracts produced by the parties. The 
orators have been accused of^, sometimes misquoting or garbling the 
law ; and such a thing may haire been done occasionally; yet it must 
have been a dangerous experiment ; for the laws which either party 
relied on were always reduced to writing and put into the box 
together with the other evidentiary documents ; the production of a 
fictitious law was an ofPence pumshable with death ; and, as every 
citizen had access to the temple of Cybele and other places where tiia 
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laws were open to inspection, we may conclude that the vigilance of 
the adversary, as well as that of the magistrate, would operate as a 
check upon such malpractices. Although the laws were not very 
complicated, it is likely enough that the court made many mistakes 
in the interpretation of them, as the judges do in all countries ; and 
they would often depart from the letter of the law, in order to do 
what they thought substantial equity. There must have been many 
cases too, where the law was not properly laid before the court, 
through the ignorance of the suitors themselves. 

The hearing of a cause in some respects resembled an English trial 
at common law, in others it was more like a hearing in Ghanoeir; 
the evidence being all reduced to the shape of depositions, though the 
witnesses attended in court to confirm them, or to disclaim them, if 
they were not such as they could assent to. The jury liked to see 
the witnesses, to be able to judge of them by their demeanour; 
but no cross-examination was permitted. The time allowed to 
each party for his speech was limited, the scheme of the whole 
arrangement being, to compress the trial into a reasonably short 
compass. To judge from the speeches which have come down to us, 
it would appear that ample time was allowed for addressing the 
court. While the evidence was read, the water-glass was stopped, as 
the limitation of time applied to the speeches only. The plan of 
reading the evidence dunng the speech was attended with much 
advantage, but was not free from evil, as a little reflexion will show. 

The rule was, that every assertion either of fact or law, which 
required proof, should be proved at the time that it was made, or as 
soon after as possible. Nothing seems fairer than this, and nothing 
is fairer, if the rule can be fully carried out. In practice however it 
would be found exceedingly difficult ; for, in relating a series of facts, 
if you stop every moment to prove each fact which you assert, your 
story is interrupted, and the effect of it weakened. Comments and 
inferences too nave to be interwoven with your facts, so that the 
whole may be presented in the shape of an argument ; and for tliis 
you must have some latitude of discretion as to the time when you 
produce your evidence. It is obvious therefore, that the rule, which 
required proof to follow assertion, could not be observed literally; 
nor did any Athenian ever imagine that it could. It is true, tne 
spirit, of the rule might have been complied with, by the production 
of evidence at the close of every distinct narrative or argument : but, 
on the other hand, it was easy to evade it, and we see by the speeches 
of the Attic orators, that they did evade it. The plan was, to string 
a number of assertions together, and to prove some of them only, and 
so to manage the thing, that the jury should not remember what was 
proved and what was not. In a meagre case the great art must have 
teen, to eke it out with the least possible testimony, and to put the 
speech together in such a way, that it should appear to contain more 
proof than it really did. Evidence was frequently offered upon com- 
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paratively immaterial points ; irrelevant topics were introduced, and 
laws quoted, which had little or no bearing on the question. For 
example ; in the case of Lacritus, there are many depositions put in 
evidence, to prove the breaches of agreement by his brothers, but not 
one to fix the defendant with liability for the acts of his brothers, 
which was the main point to be established. 

But would it have been better for the Athenians, if they had had 
official and permanent judges to direct and control the jury; to point 
out the falmcies, the falsehoods, the quibbles and artifices ot the 
speakers, and to decide the various points of law which arose ? Such 
a thing would not only have been incompatible vnth the spirit of the 
constitution, but would not, in my opinion, have promoted the ends 
of justice. Under the existing system, a sort of rough justice was 
done by the Athenian jurors, and it was owing to their freedom, and 
to the free government of the state. Under a different system, they 
might have had no justice at all. How was the law for many centu- 
ries administered m our own country? The main object of the 
judges was to enlarge their jurisdiction; they were servile to the 
crown, and oppressive to the people. To the juries they were dicta- 
torial and insolent. Bacon advised them, that they should be lights 
to jurors to open their eyes, not guides to lead them by the noses ; 
but this maxim they forgot, in their anxiety to get verdicts for the 
crown or for other sinister purposes. Fair trials could never be had 
before the Revolution. Since that time there has certainly been a 
great change. The press and the public exercise a control over our 
courts ; a better tone of morality prevails ; and the judges are obliged 
to be externally on their good behaviour. Yet there are always some 
who are not to be trusted, who cover an insidious purpose under the 
mask of candour and moderation, and who are ready to sum up on 
one side or the other, to favour this or that particular counsel. I 
would rather try an important case before a thousand independent 
jurors without a judge, than before a pliant jury with a judge. We 
owe all our liberties to the circumstance that English juries occa- 
sionally displayed a little English obstinacy. 

To estimate rightly the judicial capacity of the Athenian tribunal, 
we must look at their moral condition as well as their intellectual ; 
and we must look at the condition of the world around them. Even 
since Christianity has been established, how much there is of vice, 
fraud, selfishness, baseness of every kind ; how few thoroughly good 
people in the world. A little yeast leavens the whole mass, or I 
know not what would become of us. But in the ancient world, and 
especially in large and wealthy cities, what a mass of corruption 
pervade d the public mind. The e;reat republics in early ages furnish 
undoubtedly splendid examples of generous devotion and patriotism. 
But in later times the public spirit degenerated, and national charac- 
ter wus debased. The fine literature of Athens must not blind us to 
the vice and sensuality that prevailed there. As the administrat;r>ii 
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of justice depends more upon virtae and honesty than npon any 
forensic skill or judicial acumen, too much i!» not to be expected in 
such a state of society as that which existed at Athens, with all her 
eloquent orators and mercurial-witted people. Let us look more 
closely into the matter. 

We read in the Oratio pro Flacco — 

" Hoc dico de toto genere Graecorum. Tribuo illis literas ; do 
multarum artinm disciplinam ; non adimo sermonis leporem, ingeni- 
orum acumen, dicendi copiam ; denique etiam si qua sioi alia sumant, 
non repugno ; testimoniorum religionem et fidem nunquam ista natio 
eoluit, totiusque hujusce rei quae sit vis, quae auctoritas, quod 
pondus, ignorant." 

This savours of the libellous ; yet do not the Attic orators them- 
selves, in effect, depreciate their countrymen? Are not they con- 
stantly declaring, that the parties opposed to them were leagued 
in a fool conspiracy — ^that they came mto court relying entirefy on 
fabe testimony — that false witnesses were always to be had for 
money — that the testimony of freemen was of far less value thsn 
that of slaves — and the like ? In the speech against Lacritus it is 
asserted, "that all the Phaselite merchants were rogues " — ^in that for 
Phormio, " that in the commercial world it was thought a wonderful 
thing for a ?ood man of business to be honest." True it is, that a 
great deal of this was rhetorical exaggeration. Phormio is set up by 
the speaker as a pattern of probity; and he reminds his opponent that 
" to be honest was a more profitable thing than to possess a heap of 
gold." (See ante, pages 214, 217.) But we must bear in mmd, 
that the strain of wholesale invective, which runs through the Attic 
orations, was not poured out in the excitement of the moment, but 
was the artful composition of the pleader, meditating in the closet 
over his case, and judging from his experience what was the best 
style of argument to be adopted. We can hardly doubt, that the 
abuse lavished upon the witnesses and persons concerned in a cause 
must, by its constant reiteration, have produced a powerful effect on 
the minds of the jurors, and weakened their belief in the truth of 
testimony and the honesty of mankind in general : and we cannot 
wonder, under such circumstances, that people should venture to try 
speculative actions, and to supply their deficiency of evidence by bold 
assertion and calumny. 

If the charges, which tlie Attic orators make against their adver- 
saries, could have been proved, our estimate of Athenian character 
must have been far lower than what it is. But a large proportion of 
it must have been idle abuse, ^schines, in the prosecution of 
Timarchus, makes the most odious charges against Demosthenes ; 
charges which were not relevant to the case, were unsupported by 
any evidence, and do not bear <be stamp of credibility. Among other 
thmgs, he accuses him of having swindled Aristarchus, when a young 
man, out of three talents. How I'ar ^schines himself was guilty of 
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the crimes imputed to him by his rival, we cannot say; but they have 
stronger marks of probability. 

Pasion, the banker, carriea on a lucrative business for many years, 
and is represented by Demosthenes to have been a man highly trusted 
and respected. If the client of Isocrates is to be believeo, he was 
capable of committing any fraud. But the charge made against him 
was probably untrue ; for he carried on his business with credit to 
the last. 

The cases of ApoUodorus and Phormio are among the most 
interesting to be found in Demosthenes. The comparison of his 
speech for Phormio with those against Stephanus is a study for the 
lawyer. Each of these men represents the other to be a knave. 

few characters have stood better in history than that of Timotheus. 
Isocrates, his secretary and Mend, has written an elaborate panegyric 
of him. ApoUodorus however, who brought an action against him 
for a debt due to the bank, represents him in a very difPerent light. 
Por, if his statements are true, Timotheus was not only guilty of 
fraud, but of gross ingratitude to the plaintiff's father Pasion, who 
had assisted him so often in his difficulties. Timotheus had proposed 
to take an oath in his own discharge ; and ApoUodorus thus remarks 
upon it : 

" I have a word to say about the challenges to oaths ; that which 
I gave to the defendant, and that which he gave me. For, when I 
had put an oath into the box, he too proposed to take one and dis- 
charge himself. If I had not been well aware, how many solemn 
oaths he has sworn, (to states and individuals) and perjured himself, 
I should have allowea him to take this oath. But when I can prove 
by witnesses and strong circumstantial evidence, that his nominees 
received the money from the bank, I think it would be folly to allow 
him to swear." 

Let us consider for a moment the case against Olympiodorus, in 
which Demosthenes wrote the speech for the plaintiff. 

I must first premise, that, when an Athenian died without issae, 
and the title to his inheritance was disputed, the various claimants 
were required to come before the court and interplead. One trial 
was appointed for all, and the estate was adjudgea to the person or 
persons, who appeared to have the best title. This was a good 
regulation enough ; but there seems to have been mismanagement in 
the details. Each party was allowed a certain time for speaking, 
measured by the water-glass ; and there were as many ballotmg urns 
for the jury, as there were parties in distinct interests. Koom was 
thus afforded for collusion, if the weaker titles coalesced against the 
stronger, or if unfounded claims were put in, to embarrass the court 
and the opponent. The adjudication was not final. New daimants, 
who by absence, or some other reason, were prevented from trying 
their right before, might afterwards come in and sue the successful 
party. 
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Conon, a relation of the plaintiff, died without issue. The plaintiff 
sent for his brother in law, Olympiodorus, to assist him in performing 
the last offices to the deceased. He attended as desirec^ and took 
occasion to mention, that his mother was related to Conon, and he 
considered himself entitled to a share in the inheritance. This 
astonished the plaintiff, who knew the claim to be unfounded. A 
warm dispute ensued, but ended in a compromise, and an agreement 
to share the deceased's property between them. The terms were 
reduced to writing ; they oound themselves to make a fair and equal 
division, and to take all measures in concert for the preservation of 
the estate. This last clause was dictated by a well-grounded appre- 
hension, that other persons would nut in claims, and especially 
Callippus, the plaintiff's brother, wno was at that time abroad. 
Claimants, in fact, soon appeared, and among others Callippus, who 
demanded a moiety of the estate. Olympiodorus and the plaintiff 
determined to resist them all; and it was settled that the former 
should make title to the whole inheritance, the latter to a moiety. 
The parties were called before the court in the usual way; but, just 
as the trial was coming on, the confederates (such was the number of 
claimants, and the suddenness of their appearance) found themselves 
unprepared with their case. They then deliberated how they could 

fet the trial put off, and (says the plaintiff) " by good luck it so 
appened, the Athenians were persuaaed to send troops into Acar- 
nania, and Olympiodorus was compelled to join the army." The 
cause however came on. The plaintiff made an affidavit, statins the 
absence of Olympiodorus, and the cause thereof; on the other nand 
it was sworn, that he had ^ne abroad for delay; the latter view of 
the case being taken by the jury, the trial proceeded, and the plaintiff 
declining to defend for the moiety, judgment was given for some 
of the other parties. On the return of Olympiodorus, he and the 
plaintiff instantly took measures for the recovery of the estate ; and 
they resolved to proceed as before, putting in separate claims, but 
secretly co-operating with each other. This was done. The holders 
of the estate are again brought into court, to try the title. Olym- 
piodorus produces false evidence, which the plaintiff, appearing 
ostensibly as a distinct party, supports and corroborates; and by 
this means he obtains a verdict. Upon taking possession, he is 
required by the plaintiff to give him his share, in pursuance of the 
agreement. This he refuses to do, and the plaintiff thereupon 
commences an action against him. 

Such is the plaintiff's own account of the transaction ; and, in so 
far as he criminates himself, it may be relied on as correct. He 
admits his own collusion with Olympiodorus, but seeks, to take 
advantage of his own wrong, and to recover contribution from his 
partner m fraud. In our country the rule "in pari delicto potior est 
6onditio possidentis " would prevail in such a case. As we do not 
know whether the suit was successful, we must not too hastily con* 
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demn the Athenian court : but the moral sense of the court must 
have been somewhat different from that of our courts, or the suit 
could hardly have been commenced. The oidy comment that A. G. 
Becker makes upon the case is as follows — " This speech alone may 
convince us, how insecure the possession of property was at Athens, 
and how thoughtlessly and carelessly the jurors often gave their 
verdicts upon tne most important occasions. 

How far the Athenian jurors were disposed to favour plaintiffs, 
and to encourage litigation, for the sake of the three obols which 
were allowed to them for every sitting, it is not easy to say. 
Aristophanes plainly enough insinuates this. Isocrates complains, 
that the citizens stayed at nome to sit in the law-courts, instead of 
manning the ships of war. These writers belonged to the aristocratic 
partv. Their o{)ponents contended that the Junes were the bulwarks 
of tne constitution. The multitude were unquestionably tenacious 
of their judicial power ; bat less, as I conceive, from any such sordid 
motives, than from attachment to democracy as by law established. 
If they were to employ their time in judicial duties, it was but 
reasonable, at all events, that they should receive a small remu- 
neration. 

The attachment of the Athenian people to their jurisdiction is de- 
scribed with some truth, but with much asperity, by Xenophon, in his 
treatise on the Republic, where he is speaking of the lawsuits of the 
allies, which were sent to Athens for trial.* It was the policy of the 
Athenians, while they possessed the empire of the sea, to compel their 
subjects in the ^gean islands to send their causes to be tried at 
Athens. By this means, says Xenophon, great advantages accrued to 
the imperial city. In the first place, the revenue was increased by 
the payment of suitors' fees and harbour dues. Secondly, the influx 
of strangers famished employment for a great number of citizens. 
But the chief advantage was this ; that the Athenians, under colour 
of a jurisdiction, really exercised a political power. They preserved 
their ascendancy over the subject states, by favouring those jjarties 
who were most active in promoting their interest. A foreign tribanal 
might have done last the reverse ; favoured the enemies, ana sacrificed 
the friends of Athens. Besides, if the allies had been suffered to have 
domestic courts, the only class of Athenians, to whom they paid 
respect, would have been the generals and ambassadors ; the sovereign 
people they would have disregarded. Being obliged to come to 
Athens for justice, they found it necessary to court the populace, who 
fiUed the judicial benches, and who loved nothing better than the 
servile fiattery of the suitors. 

Such is Xenophon's account of the matter. He indeed goes much 
further. He asserts that any thing could be done at Athens for 
money, either with the Council or with the people. He represents 

(1) As to these, see CkUat ur- avaftoXav in the Archscological DIctioiuiTy. 
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their corrupt practice as a well concerted scheme for the maintenance 
of democracy. The people, he tells us, well knew the difference 
betweeen good and baa, but preferred the latter, as being more con- 
ducive to their interests. Confiscation, plunder, and oppression were 
S according to him) essential to the existence of the constitution. He 
lenounces democracy itself, but praises the sagacity of the Athenians, 
for contriring to keep up a set of abuses, which were a necessary part 
of the machinery for carrying on the government. This however is 
to write like a political enemy, not an historian. A scheme of esta- 
blishing popular supremacy upon the ruin of all that is great and good 
never entered the head of any but the wildest fanatic; certainly, no 
such scheme was deliberately acted on by the Athenians. If it had 
been, the republic could not have lasted for ten years ; whereas it 
flourished for upwards of a century, and, during that period, men of 
high reputation and ability presidea from time to time in every depart- 
ment of public affairs. 

The same remarks apply to the censures of Isocrates. 

There is a passage in us oration on the Exchange of estates, where 
he says : " When I was a boy, wealth was considered so secure and 
honourable, that all men gave themselves out to be richer tlian they 
really were. Now, to be wealthy is a crime, and a man must clear 
himself of the charge, if he wishes to remain in safety." Isocrates 
wrote this at the age of eighty- two ; and if the statement could be 
relied on, it would mark uie period of an important revolution in 
Athenian affairs. It cannot however be relied upon. Isocrates was a 
worthy man ; but, when he wrote this oration, ne was not in a very 
good humour with the Athenian democracy. 

That property was pretty secure at Athens in the flourishing time 
of the repuolic, is clear from the fact that many large fortunes were 
amassed and enjoyed at Athens, that it was a great mart of commerce, 
and selected as a favourite place of residence by a multitude of fo- 
reigners. Isocrates himselt acquired considerable wealth, and lived 
in the enjoyment of it to a great age. 

If justice was not well administered at Athens, it certainly was not 
for lack of provision by the legislature, or attention to the subject of 
jurisprudence. They had statutes in abundance, forms of action, 
processes and pleadings, practice and rules of evidence. The speech- 
writers and orators worked out a course of practice, which the philo- 
sopher afterwards analysed in his closet, and out of which he developed 
his system of rhetoric, so far as it concerns judicial inquiry, just as 
from Homer and the Attic tra^dians he ^t materials for his Art of 
Poetry. He gives us his defimtions of crmies and offences, law and 
eqidty, his methods of persuasion, proofs artificial and proofs unarti- 
ficial, rules as to style and elocution, divisions of speeches into argu- 
ment, exordia, perorations, &c. &c. I shall not trouble the reader 
with any discussion upon these matters, partly because the Aristo 
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celian language does not agree with that of modem times,^ and partly 
because I bear in mind the lines of Butler, 

All a i'hetorictan's rules 
Teach us but to name our toojL 

i 

But let us stop for a few moments to consider how certain practical 
points of evidence were dealt with by the Attic orators. 

With respect to their depreciation of direct testimonial evidence — 
this, as I have already intimated, arose partly from the low standard 
of moraJlty which prevailed. It was a topic resorted to by the party 
who was not so well off for witnesses; for the orators comment 
strongly enough upon the absence of testimony, where it suits their 
•))urpose. . (See examples ante, pages 139, 179.) But how patent is 
the fallacy of making a general attack on witnesses. If you have 
witnesses of your own, your disparaging observations apply to them 
as well as to tnose of the adversary. Ifyou have none, what do you 
"r^ upon ? Your own assertions ? But why should they be believed 
more than the adverse testimony ? Or the circumstances of the case ? 
But they are proved by witnesses. A document, it is said, cannot 
lie. No ; not when it is proved to be a genuine document. But it 
can only be proved to be so by human testimouy. 

In the case of Apaturius, the defendant asserts that not he, but 
Archippns, was the surety in certain articles of submission. The 
articles, which had been in the custody of the plaintiff's friend, were 
said to have been lost, and the defenaant had reason to expect that 
evidence would be given by the plaintiff to prove the contents He 
himself had offered no direct evidence to prove that Archippus was 
the surety; but he reasons in this way — "Perhaps the plaintiff 
will call a witness against me ; that's an easy course for persons who 
mean to make out a false claim. It ought not to be allowed, as he 
has lost the document. If I were suing the witness for false testi- 
mony, he would be obliged to produce the document : then he ought 
to be obliged now." All this is absurdly fallacious reasoning. It 
was a fair matter of observation, that the plaintiff's friend had lost 
the document; and if the plaintiff's witness were contradicted by 
good evidence on the other side, it ought perhaps to have turned the 
scale; but there was nothing more in the point. (Ante, p. 168.) 

Let us consider what is so frequently urged by the orators with 
reference to the evidence of slaves, and the refusal of the adverse 
party to give up his slave to be examined by torture. As to the 

(1) Azistotle's artifldtU proofs, or iriVrcic Svrexvou Bn those which we prepare for 
oorselvee, such as aivaments, inferences, prejudices excited by manner and style of 
address, or by appeafinff to the passions. His unartifidal vroofSy or witneiv nrtxvoi, 
are mostly what we call evidence. He enumerates five kinds, viz. laws, witnesses, 
agreemeilts, statements extracted by torture, and evidentiary oaths. (Rhetoric, 1. 15.) 

Tteae verbal distinctions are not to be found in the orators. Demosthenes often 
distingaishes fxaprvpiat and reKfxffpta, the evidence of witnesses from that of circum- 
stances. Between tck/u^pi a and eUura there is strictly this difference : the former 
are the evidentiary facts ; the latter, the results which are obtained by combL*nDg 
f uch facts t<^ther and reasoning ui>on them. 

VOL. lY. B B 
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valae of evidence extracted by torture, I shall have something to sav 
bY and by. To the honour of the Athenians it should be mentioned 
that this supposed test was not often resorted to ; for the masters 
very rarely gave up their slaves, when they were demanded. But 
the demand was commonly made, with a view to draw an inference 
from the adversary's refusal, and so, in effect, to substitute assertiou 
or defective argument for evidence. Thus, a man, who wanted to 
prove the contents of a lost agreement, demanded the examination of 
a slave whom he alleged to have written it out. The master refused: 
the challenging party commented upon the refusal, and ar^ed tiiat 
the slave would nave proved his case if the master had let him. His 
mode of reasoning was in effect this — "I give no proof of my asser- 
tion, because I have none to give ; I should have had proof, if the 
slave had been questioned ; but my opponent would not allow it ; 
therefore you must presume everythmg against him." This proof is 
defective under any circumstances ; but there is no kind of founda- 
tion for it, unless it is shown that there was an agreement, that the 
slave wrote it out, and that he was still living ana might have been 
examined. But it rather appears from a perusal of the Athenian 
orators, that they were in the habit of using this sort of argument 
without laying any foundation for it. 

Before I pass from this topic, I have a few words to say on the 
subject of circumstantial evidence, upon which a good deal of mif^ 
understanding has prevailed. We hear people say, how dangerous it 
is to convict on circumstantial evidence ; and agam we are on;en told 
that circumstantial evidence is more to be depended on than direct. 
Let us see how the matter stands. 

Direct is that which applies itself immediately to the principal fac: 
in question ; circumstantial applies itself mediately to the principal 
fact, and immediately to some fact evidentiary of the principal. Thus, 
if I say I saw the prisoner inflict the mortal wound on the deceased. 
this is direct evidence of the murder. But if several witnesses are 
called, one to prove that the prisoner bought the poison, one that he 
mixed it in a glass, one that ne gave the glass to the deceased to 
drink, one that the deceased died soon afterwards ; all this b circum- 
stantial evidence of the murder. 

Circumstantial evidence is in itself weaker than direct ; for proof 
of the evidentiary fact cannot be so convincing as proof of the fad 
itself ; but it often happens, owing to extrinsic causes, it is stronger. 

Thus, if I saw the prisoner stab the deceased to the heart, my evi- 
dence is stronger to prove the murder, than if I entered the room 
and saw him standing over the deceased with the bloody knife in his| 
hand. But if various circumstances are proved against the prisonei 
by different vntnesses, as, that he had a quarrel with the decease* 
that he had threatened to kill him, that ne was in the same rooi 
with him a short time before the murder, that he was seen sho 
after with marks of blood about his person, and that the knife wil 
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which the murder was committed belon^d to him ; all these circnm- 
stances may be more convincing than my direct eyidence, not because 
the circumstances themselves are precisely equivalent to the fact 
disclosed by me, but because they are better proved, the witnesses 
being more numerous, and the chances of error or deceit fewer. If 
three or four persons, instead of one, had witnessed the doing of the 
deed, this might turn the scale in favour of the direct evidence ; and 
the same would be the result, if my evidence could be deemed per- 
fectly credible in all respects. Confession (the strongest evidence of 
guilt) may be regarded as the direct testimony of one whom there is 
the least cause to disbelieve. 

Wills, in his treatise on Circumstantial Evidence, de&ies it thus : 

" On a superficial view, direct and indirect, or circumstantial, woul() 
appear to be distinct species of evidence ; whereas these words denote 
only the different modes in which those classes of evidentiary facts 
operate to produce conviction. Circumstantial evidence is of a nature 
iaentically the same with direct ; the distinction is, that by direct 
evidence is intended evidence which applies directly to the fact which 
forms the subject of inquiry, i\it factum probandum ; circumstantial is 
equally direct m its nature, but, as its name imports, it is direct evidence 
01 a minor fact or facts, incidental to or usually connected with some 
other fact as its accident, and from which such other fact is therefore 
inferred. A witness deposes that he saw A. inflict on B. a wound, of 
which he instantly died ; this is a case of direct evidence. B. dies of 
poisoning ; A. is proved to have had malice against him and to have 
purchased poison, wrapped in a particular paper ; the paper is found 
m a secret drawer, and the poison gone. The evidence of these facts 
is direct ; the facts themselves are mdirect and circumstantial, as ap- 
plicable to the inquiry whether a murder has been committed, and 
whether it was committed by A." 

The difference between afirmative and negative evidence is com- 
mented on by Demosthenes in his defence of the witness Phanus : 
(ante, p. 130.) Aphobus had asked to have Milyas, a slave, examined. 
Demosthenes contends that he could not have given material evidence. 
" For ** — says he — ** what could Aphobus most desire him to say ? 
That he is not aware of his having any of the property P Suppose h(? 
says so: does it follow that ApYiobus has noneP No; for I pro- 
duced witnesses, who spoke to tne affirmative from their own know- 
ledge and eyesight. That some man knows something to be in his 
possession, is material evidence ; but, that some one does not know 
it, is no evidence at all : there might be plenty of witnesses of that 
sort." 

Here the reasoning of Demosthenes might be very good, as applied 
to the case before him ; but the proposition which he lays down is 
an overstatement of the truth. The real question was, whether 
Milyas had an opportunity of knowing whether Aphobus had any of 
the property. Mere ignorance, unaccompanied with other circum- 

bb2 
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stances, is undoubtedly no evidence at all. But where tlie negative 
witness had an opportunity of learoing whether the fact was so or 
not, and where it is probable he would have known it if it was trae, 
his evidence is worth something; and, as you increase this probability, 
in the same proportion you increase the value of his testimony. Thus, 
Demosthenes calls a person who sailed in the ship, to prove that there 
was no cargo of wine on board, and to contradict the adversary's 
assertion that there was one : (ante, p. 196.) Here the negative 
evidence might be almost, if not quite, as good as the affirmative. 

A man's own conduct may have been such, that negative evidence 
throws great doubt upon, or even outweighs, his affirmative assertions. 
For example ; if a man declares that he was attacked and robbed oc 
his way home, but the members of his family declare, that he came 
home tne same evening and never spoke a word to them about the 
matter, and no cause is shown for his silence, our belief in his asser- 
tion might be considerably shaken. 

And sometimes a man's own acts are in the nature of negativv 
evidence, tending to invalidate his positive testimony : as, if he de 
mands a debt many years after it is alleged to have become due, am 
has never made any demand for it in the interval, when it might have 
been expected he would have done so : or, if he impeaches a transac- 
tion, which he never complained of at the time, having fall knowledp^ 
of the circumstances. Objections of this kind are irequently madr 
(See ante, pages 207, 212, 247, 274, 286, 288.) 

The necessity of evidence being relevant to the question is frequently 
urged by Demosthenes : (see ante, pages 99, 127, 278, 280, 285.) 
Yet he himself violates the rule, when it suits him, as do all the 
orators; and indeed it was impossible to prevent them doin^ it. 
Even with us, though evidence irrelevant to the issue is not admissible, 
it is difficult to restrain counsel in their speeches from travelling be* 
yond the question. The water-glass was some check upon the Athenian 
speaker ; but this was only when he had a good case, and could not 
afford to waste his time. 

The relevancy, or the materiality, of evidence might become an 
important question in the Athenian courts, upon a proceeding agains 
the witness for fabe testimony. Of this an example is furnished in 
the defence of Phanus: (see the Argument, ante, 120.) Aphobus sued 
Phanus for having given evidence, Uiat he tiad confessed Aiilyas to be 
a freeman. The main question in the cause is, whether this evidence 
was true or falfe. But we see that Demosthenes (in his speech fox 
the defendant) does not confine himself to this question, but endea- 
vours to show that the evidence was immaterial to the decision of the 
cause between Aphobus and himself. We are naturally tempted tc 
ask ; was this a legitimate rax)und of defence P I have little doubt 
that it was so. The plaintiff seeks to recover danaages ; he is boani> 
to show that the evidence of the defendant was injurious to him b 
the inflaenne which it had upon the verdict. But it is equally dec 
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that, in order to raise this inference, very slight proof ought to bo 
required on the part of the plaintiff. The moment he shows, that the 
defendant's evidence had even a remote bearing on the issue in 
the cause, he raises a presumption that he influenced the verdict. To 
rebut such presumption, the aefendant ought to prove very clearly and 
satisfactorily, that his evidence was not material. In the case before 
us, the arguments of Demosthenes appear to me too weak to sustain 
this ^ound of defence. He shows, that Phanus was called to prove 
a coUateral point only, and not one of the principal matters in the 
cause. But may not the proof of a collateral point have an important 
effect on the verdiot P Every link in the chain of evidence is impor- 
tant, though it does not connect itself immediately with the ultimate 
question ; and small anjd seemingly trifling matters often turn the 
scale with the jury. The object of calling rbanus was, to overthrow 
an argument of the adversary. Aphobus had demanded Milyas to be 

fiven up for the torture, alleging that he could furnish evidence against 
is master. Demosthenes refused to give him up, on the ground that he 
was a freeman, and alleged that Aphobus knew and had confessed him to 
be such. If Aphobus really knew this, the demand of Milyas and the 
argument founded upon its refusal were vexatious and fraudulent, and 
the proof of his coniession might throw discredit upon his whole case. 
The evidence therefore of Fhanua, so far from being immaterial, might 
have been (for aught that we can see) highly important to the issue. 
The strong point lor Demosthenes was, that this evidence was true ; 
but naturdly enough he avails himself of every argument which the 
practice of his country allowed. In the cause against Stephanus, 
where Demosthenes was for the plaintiff, he condemns this line of 
argument, and thus cautions the jury against it : 

" It would be a strange proceeding, when all had given false evi- 
dence, for each to prove who did the greatest injury, instead of show- 
ing his own evidence to be true. A witness ought not to get off by 
showing another to be more guilty, but by proving the truth of his 
own evidence." 

We may collect frop these two speeches, that it was the practice 
for all defendants in such actions to use the same argument; and 
plaintiffs often gave them cause for it, by selecting for attack some of 
the least important witnesses, while they took no measures against 
the rest. We may observe also, that however difficult it mi^t be 
for a defendant, to show that his evidence was wholly immaterial, and 
thus entitle himself to a verdict, it was extremely important, with a 
view to reduction of damages, to prove the comparative insignificance 
of the testimony complained of. 

How Demosthenes, m defending Phanus, was himself interested in the 
result, appears from what I have said in Volume III. pages 344, 394. 

The Athenians were not without their precautionary rules to im- 
prove, the quality of evidence, and guard against deception. 

The rule, ihat all testimony shomd be put in the shape of a depo- 
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sition, though it could not fulfil all the exigencies of judicial inqaiiy, 
was attended with some advantage. A aeposition is less open to 
mistake than oral testimony; an^ the witness is more careful, when 
his evidence is in writing, because it furnishes an authentic record 
against him upon an indictment for perjury; though oral testimony 
has certainly more effect with a jury, for reasons which are obvious. 
The attendance of the witness at Athens to confirm his deposition 
) had less effect, as he was not subject to cross-examination. 

The importance of producing documents, when they were in exist- 
ence, was understood by the Athenians, and is insisted upon by the 
orators : (see ante, 103, 113, 169.) And certain thin^ were required 
to be in writing, as wills, mercantile contracts, and challenges. They 
had no rules of primary and secondary evidence, or notices to produce. 

Hearsay evidence was inadmissible with them, as with us. To this 
rule we allow certain exceptions, which are necessary to justice ; as 
dying declarations, statements of deceased members of the family in 
pedigree cases, traditionary reputation upon questions of bounaary 
and other public rights. The Athenians allowed a still wider excep- 
tion, viz. tne declarations of all deceased persons. Thev, like us, 
permitted a hostile witness to be contradicted by proof tnat he had 
made a different statement at another time ; of which we have seen 
an example in the case of Zenothemis. 

While the Athenians rejected hearsay evidence, they either did not, 
or could not, prevent hearsay assertions by the speaker. Thus, De- 
mosthenes, in the speech against Aphobus, tells the jury what his 
mother said about the contents of his father's will. Ana there are 
plenty of other instances. 

The only case in which the attendance of the witness could be dis- 
pensed with was, when he was ill or out of the country. His evidence 
then might be received by persons deputed for that purpose. In like 
maimer we send commissions to examine witnesses abroad. 

Testimony was generally given upon oath, but not always nor 
necessarily, as it would seem,^ though a friendly witness, who declined 
to be sworn, would have less credit with the jury. The oath was 
taken at an altar either in the magistrate's office, or in court ; most 
commonly in the former. What form of words they used, we know not. 

None out freemen could appear as witnesses : the rule excluded 
women, minors, and slaves. There was no incompetency on the 
ground of interest, nor for any kind of crime, unless it was followed 
by deprivation of the civic franchise. Disfranchised persons were 
considered to be hostile to the state, and therefore not to be trusted. 
We have seen how Demosthenes in order to create a prejudice against 

(1) Schdmann takes this view. Platner confounds the oath of the witness with 
the voluntary one of the party, which was of a more solemn kind. That an oath 
was not indispensable to the giving of testimony, may be inferred from this, that aa 
absent witness was allowed to depose without any such test. And the form /Aaprvpci* 
ri HoiJivu€ii> seems to show, that the hostile witness was only required to swear, if bt 
adopted the latter alternative. 
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Midias, produces in court a person, whose evidence he could not put 
in, because Midias had by a trick caused him to be disfranchised. 
(Volume III. page 97.) 

The parties could not give evidence for themselves, though they 
were at liberty to state their own cases to the jury, and a clever 
speaker, might perhaps obtain credence without being supported by 
testimony. How far this operated in practice, we cannot say. 

The interrogatories put by one party to the other, the evidence of 
slaves by torture, and the challenges to oaths, are subjects which, for 
the sake of convenience, I have thrown into distinct cnapters. 

Many ask — ^what need is there of any technical rules, or tests of 
admissibility ? Why not allow all kinds of information to be received, 
just as you would in the common affairs of life ? One kind of evi- 
dence is better than another ; but why should any be excluded ? 

It cannot be denied, that the observance of strict rules in the 
examination of viritnesses and the production of evidence leads often to 
an exclusion of truth and a denial of justice. An irregular inquiry 
will sometimes discover that which escapes the scrutiny of a regukr 
one. I'here is sometimes abundant moral persuasion of a fact, of 
which there exists no legal proof. Many a prisoner has been acquitted 
after a confession of his crime, because that confession was improperly 
extorted and could not be given in evidence. An agreement, which 
has been committed to writing, is capable of being proved by parol, 
and perhaps by means equally satisfactory; yet this is not allowed, if 
the writing might have been produced. A statement, which the 
witness has received from one, in whose word he has good reason to 

Elace implicit confidence, is not suffered to be repeated in a court of 
kw, because it is hearsay. These and the like inconveniences, the 
necessary consequence of adhering to general rules, have led some 
people to think that every species of proof ought to be admitted, the 
judge or the jury being left to form tneir own estimate of its value. 
On the other nand it has been urged in favour of rules of evidence, 
that it is impossible to remove every impediment to the course of 
judicial inquiry, without reposing in its managers a most dangerous 
discretionary power ; that there is a necessity of guarding as well 
against the encroachment of the judge, as against the mentalinfirmity 
of the jury; that men are but too ready to* jump to conclusions upon 
slight and insufficient grounds ; that a bench of twelve men, taken 
not from the best educated portion of the community, may be very 
useful for certain purposes, but that its utility would be impaired, rf 
it were too much exposed to the chances of error or the influence of 
rejudice ; further, that the administration of justice should not only 
e pure, but generally believed to be so ; and that nothing tendb 
more to secure public confidence, than a steady observance of rules 
and principles, and a system ef deliberate caution, throughout the 
whole of the judicial proceedings. Another argument is, that a con* 
trary practice would lead to a loose and careless mode of transacting 
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Easiness ; which would produce an infinity of misunderstandings and 
disputes, and a vast increase of liti^tion. For example, written 
instruments woold be of comparatively small value, if proofs of an 
inferior nature were generally admitted m their stead, or to contradict 
or explain them. Those sareguards, with which a prudent man may 
now effectually arm himself against the negligence and the dishonesty 
of his neis^hbours, would then afford but a precarious protection ; he 
would still be exposed to the mercy of frail memories, conjecture, and 
falsehood. In criminal trials a latitude of discretion would be still 
more dangerous. 

The latter view of the question, to which for many centuries the 
English law gave an undue prevalence, was thus expounded by 
Starkie in his treatise on evidence : 

" The necessity for resorting to superior tests of the truth is founded 
on an apprehension, that the evidence, on which an individual in ordi* 
nary transactions might safely rely^ could not without such tests be 
safely relied on in judicial investigations. In the ordinary business 
of life neither so many temptations, nor so manjr opportumties occor 
for practising deceit., as in toe course of judicial investigations, where 
property^ reputation, liberW, even life itself, are so frec[uently at stake. 
In the common business of lifb each individual uses his own discretion 
with whom he shall deal, and to whom he shall trust. He has not 
only the sanction of general reputation and character for the confidence 
which he reposes, but slight circumstances and even vague reports 
are sufficient to awaken his suspicion, and place him on his guard ; 
and where doubt has been excited, he mav suspend his judgment, till 
by extended and repeated inquiries doubt is removed. In judicial 
inquiry it is far otherwise. The character of a witness cannot easily 
be subjected to minute investigation. The nature of the proceedings 
usually excludes the benefit wmch might result from an extended and 
protracted inquiry; and a jury are under the necessity of forming 
their conclusions on a very limited and imperfect knowledge of the 
witnesses, on whose testimony they are called upon to decide. 

** It has been justly observed, there is a tendency among mankind 
to speak truth, for it is easier to speak truth than to invent. It is 
equally apparent, the suspicion of mankind would usually depend on 
their ordinary experience of human veracity. Hence jurors would be 
inclined to repose a higher degree of confidence in ordinary testimony, 
than would be due to it in the absence of peculiar guards against deceit ; 
for, as temptations to deceive by false evidence in judicial inquiries are 
far greater than in the ordmary transactions of life, they would be apt to 
place the same reliance on testimony offered to them as jurors wnich 
they would in ordinary cases, and would therefore in many instances 
overvalue it. 

" The law therefore wisely requires, that the evidence should be of 
the purest and most satisfactory kind which the circumstances admit 
0^ and warranted by the most weighty and solemn sanctions." 
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Notwithstanding these arguments, public opinion has gradually 
undergone a change in this country, and in the coarse of the last 
twenty ^ears the rules of evidence have been considerably relaxed. 
The prmcipal reforms which have been introduced are these — ^Wit- 
nesses are lU) longer rendered incompetent bv their interest in the 
suit. The {jarties themselves may be examined as witnesses ; and so 
may their wives ; except in a few cases. One other improvement 
is much to be desired; viz. that a prisoner should be allowed to give 
evidence for himself upon his own trial. 



APPENDIX VIL 
INTERROGATORIES. 

It has been stated, that in a cause at Athens either party was at 
liberty to put questions to the other, and to insist upon navmg them 
answered, Doth at the hearing before the magistrate and at the trial. 
The answers given before the magistrate were taken down in writing, 
and afterwards produced in evidence duly verified, if thought neces- 
sary. At the trial the questions were answered in the presence of 
the jury ; they could only be put by the party who was addressing 
the court ; for no man was allowed to interrupt the speech of his 
opponent. The jury however might at any time stop the speaker, 
and cross-examine him, either on matter of fact or argument ; and the 
parties often .requested the jury to exercise this right, and suggested 
the questions to be asked. 

The following is an example from Isseus, (De Hagnise hereditate, 
s. 4.) 

Tne speaker calls up the guardian of the claimant, and desires him 
to state how he makes out his pedigree, at the same time having the 
law read, which pointed out the true course of inheritauce : He pro- 
ceeds thus : 

"Now, as you are so clever at calumny and perversion of the laws, 
get up here. Usher, read the law." [The law is read.] " Stop. Let 
me ask you. Is the boy brother to Hagnias, or brother's son, or 
sister's son P Or is he a cousin, or son of a cousin by the father's or 
the mother's side ? Which of these titles belongs to him, to which 
the law gives the right of succession? Don't tell me that he is, my 
nephew : the question is not about my estate, for I am alive. If I 
had been deceased without issue, and ne was claiming my propei*ty, 
it would have been proper to give that answer to the question. But 
now you say, that a moiety of the estate of Hagnias belongs to the 
boy. You must establish that by his descent he is heir to Hagnias. 
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Show this to the jury — ^You see, that he can make out no relation- 
ship ; but his answers are anything rather than what jou want to 
hear." 

Such questioning was allowed at Athens in criminal as well as in 
civil proceedings. Thns Dinarchus interrogates Demosthenes on his 
trial for acceptmg the bribe of Harpalus : 

" Did you frame this decree, Demosthenes P You did. You can't 
deny it. Did the Council receive authority hy your delegation ? It 
did. Have any of our citizens been put to deatn ? They have. Was 
your own decree put in force against them? It is impossible for 
him to deny it." 

The reaaer is referred also to Andocides on the Mysteries, 101, 
Edit. Bekker. 

Lysias, on the trial of Eratosthenes, one of the thirty tyrants, calk 
him up and questions him : 

" Did you take Polemarchus to prison, or did you not ? " 

•* I obeyed the orders of the government, through fear." 

" Were you in the council-room, when the discussion about us took 
place?" 

" I was." 

" Did you speak in favour of the motion for putting us to death, or 
against it ? " 

"Against it." ^ 

" To save our lives P " 

" Yes." 

" Thinking that we were unjustly treated ? " 

" Yes." 

" Cruel man ! you spoke to save my brother, and yet apprehended 
him for execution ! " 

Shortly after he says to the jury : 

** Eratosthenes must show one of two things, either that he did not 
take him to prison, or that he took him lawlully. But he has con- 
fessed that he took him unlawfully ; therefore your verdict becomes 
an easy matter." 

The next example is also from Lysias. A comdealer is charged 
with the offence, which in our lan^age is termed engrossing, and con- 
sists in the buying up large quantities of provisions, especially corn, with 
intent to resell them at a high prioe ; against which, and the simihu 
offence of regrating, there usea to be severe and absurd penalties, 
now abolished. Tne prosecutor calls him up : 

" Tell me, are you a resident alien ? " 

"Yes." 

" Do you reside with intention to obey the laws of the state, or to 
do what vou please ? " 

" To oky the laws." 

" Ought you not to suffer death, if you do any illegal act for which 
death is the punishment ? " 
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" I ought." 

" Answer me now. Do you confess you bought up a greater quau-. 

ui uuru buiui iiib^ uusucis, wiuuu buc law ouuws i 



tity of corn than fifty bushels, which the law allows P 
I bought by order of the Archons/' 

Well, men of the jury ; if he can show there is a law, which 
requires comdealers to buy up the corn because the Archons order 
tbem, acquit him. If he cannot show this, you are bound to convict 
him ; for I have produced you the law, which declares, that no person 
in the city shall buy a greater quantity than fifty bushels." 

That the accused should be entitled to examine the prosecutor, 
was of course highly just and proper, and would be allowed in all 
courts where justice is decently administered. 

Socrates (in the defence written for him by Plato]) avails himself 
of this privilege, by putting a series of questions in his own peculiar 
way to Melitus, the accuser. They are very amusing, but too long to 
be quoted here. Aristotle refers to them in his chapter on interro- 
gatories : (Rhetoric, III. ] 8). 

In England there was formerly no interrogating of parties except 
that of the defendant by the plaintiif in courts of equity ; but now in 
the courts of common law parties may examine one another, just as 
they may give evidence for themselves. This does not extend to 
criminal cases, in which the accused party can never be interrogated; 
and even in a civil cause a witness may always object to answer a 
question, if the answer would tend to criminate himself. I expressed 
an opinion in the last chapter, that parties accused of crime should 
be permitted to give eviaence for themselves as witnesses in their 
trial. It must be understood, that I would not make this examina- 
tion compulsory. If they volunteer to give evidence, they would, as 
a matter of course, subject themselves to cross-examination ; which 
men conscious of guilt would rarely do ; the result would be, that 
the option of giving testimony woidd prove an advantage to the inno- 
cent, and a means of convicting the guilty. To shrink from the test, 
would of itself be some indication of guilt; to undergo it would 
generally lead to detection. 

Again— while I would never force a man by threats, or induce him 
by promises, to criminate himself, I do not approve of the course which 
is so often adopted, and which originated in a mistaken humanity, of 
cautioning prisoners against saying anything to criminate themselves, 
and encouraging them not to plead gmlty, when they are disposed to 
make confession. The discovery of truth is the chief thing to be 
attained. Let it be attained by any fair means. Let no temptation 
be held out one way or the other, either to confess or deny ; but 
don't let a man's mouth be stopped, when he is willing to make dis- 
closure of what he knows. 

The importauce of the subject induces me to annex the following, 
written by myself in a weekly journal in March 1859 : 

"A bill has been brought into the House of Lords by Lord 
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Brougham, which, although it is likely to meet with some opposltioa, 
will, we doubt not, ia due time become the law of the lana. It is a 
bill to extend the Act of 1851, which enabled parties in civil cases 
to give evidence, to criminal cases, so that the accused party may, if 
he pleases, be examined as a witness. We consider that this change 
is urgently required, both as a measure of justice to the accused, and 
as an improvement in the administration of justice. 

" The accused has a right to demand it, on the simple principle that 
every man is presumed to be innocent until he is proved to be guilty. 
If he has a right to be examined in a civil cause, why not on a crimi- 
nal charge, wen, by the hypothesis of the law itself, his character 
and credibility are not destroyed? True, his evidence would be 
open to some suspicion ; it would be that of a stron&'ly interested 
p^y; this however is an argument against its weight, not against 
its admissibility. Every interested witness is liable to the same ob- 
servation. If all testimony was to be rejected but that which is 
wholly free from the suspicion of selfish motives, a very large propor- 
tion of the evidence, upon which oourts of justice are in the habit of 
acting from day to day, would be excluded from them. The incon- 
venience, or rather the injustice, of such a practice had long been 
apparent to lawyers, when Lord Denman's Act was passed, which 
provided that the interest of a witness should be no ground of his 
exclusion. This Act led naturally to the Act of 1851, aoove referred 
to ; and the measure now proposed is a just and necessary extension 
of the same principle. 

" We contend for a positive right on the part of the accused, upon 
general grounds, irrespective of any hardship existing in particular 
cases. There are, however, many such cases of hardship. It often 
happens that a trial which assumes a criminal form is reaHy nothing 
more than a cause between party and party ; and to give the prose- 
cutor the advantage of being heard upon his oath, while his adversary's 
tongue is tied, is contrary to the first principles of justice. Charges 
of perjury, conspiracy, false pretences, and many others, are examples 
of what we mean ; in which a man complatning of some fraud prac- 
tised upon him (perhaps after having railed in the assertion ot his 
right in the civil court) invokes the aid of a criminal tribunal to 
punish the offender. For instance, a plaintiff in an action has lost 
the verdict by the testimony of two \»'itnesses. He indicts them for 
a conspiracy. He and his witnesses are examined in support of the 
charge ; the testimony of the defendants is excluded. But the jury 
on tne former trial had heard them, and had believed them. Why 
should not the second jury have the same opportunity of hearing and 
believing? Why should not the second tpal be conducted in the same 
manner as the first? Oh, because the first was a civil trial, and the 
second is a criminal ! As if the proper way to investigate truth were 
not the same in both ! According to our view of the matt.er, the 
>rosecutor in such a case abuses the process of the law, in order to 
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obtain an unfair ad^anta^e^ and the existing law of evidence favours 
the mancEuvre. 

" So much tor the right of the accused party. But it is urged, that 
the conferring of such right would be injurious to criminals, because 
in every case where they declined to ffive evidence the jury would be 
prejudiced against them, and they womd lose that * benefit of a doubt ' 
which, under the present system, turns the scale in tlieir favour, 
whenever there is some mystery in a case which has not been fully 
cleared up. If the object of criminal trials were to mystify the judge 
and jury, or to enable clever criminals to escape, or clever counsel to 
help them in the attempt, we should assent to this armiment ; but, as 
we consider that the administration of the criminal law has for its 
object the elucidation of truth and the punishment of the guilty, we 
utterly and strongly dissent from it. Let us see how the thin^ works. 

" Evidence is given against a prisoner, strong perhaps, out not 
entirely free from doubt. The prisoner, or his counsel for him, says, 
• If I could give evidence, I could clear up the matter ; I could give 
a full explanation.' Then why shouldn't he ? The guilty man alone 
gains by silence ; and he is precisely the person who ought riot to 

fain. It may be said that the innocent has the ' benefit of the 
oubt,' as well as the guilty ; but then he doesn't want it ; he would 
rather give the explanation in open court, and have the opportunity 
of fully clearing his character at once, than walk out of court under 
the protection of * the doubt.' Now let us take another case. 

" Strong evidence has been adduced ; strong enough to convict the 
prisoner, S believed. He has no means of refuting it but by giving 
his own testimony. An innocent man will desire to do so. By a 
plain unvarnished tale, he may give a totally different aspect to the 
affair. He is subject to cross-examination; but this, in the con- 
sciousness of innocence, he does not dread. That he should have 
the opportunity of telling his tale, is most important ; and especially 
in a case of strong circumstantial evidence, where perhaps tne only 
person who can explain the circumstances is the prisoner himself. 
A guilty man would not benefit by the opportunity, even if he availed 
himself' of it ; because he would shuffle, equivocate, prevaricate ; his 
tale itself, as well as his whole demeanour, would strengthen the case 
against him ; while, on the other hand, the honest man, answering 
promptly and candidly to every question, would obtain a deserved 
credence. 

" There is nothing, therefore, in the objection but this, that some 
criminals shrinking &om cross-examination, for fear the whole truth 
should come out, would by their own act create a reasonable pre- 
judice against themselves ; while others, taking the desperate chance 
(as they now frequently do) of saving themselves by an artful tale, 
would generally, by subjecting themselves to cross-examination, 
ensure their conviction. We can only say that these are results by 
no means to be deprecated. 
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" Tiord Campbell said, the refusal of a prisoner to be examined would 
be taken as a confession of guilt, and tne jury woold always in such 
a case find a verdict against nim. This would not be so. A sufficient 
amount of evidence would be required for conviction then, as it is 
now ; and, whenever the evidence was not sufficiently strong, it would 
be the duty of the judge to direct an acquittal. But, when there is 
enough legal evidence to convict, we can see no reason for giving the 
accused the benefit of a doubt, which he himself has the power to 
clear up. The principle applies, of course, to every kind of charge, 
the more serious as well as the less serious ; and when Lord Campbell 
urges as an argument against the bill, that it wouLi extend to high- 
treason, he is only putting an extreme case, which does not alter the 
general question. 

" It was objected that the proposed law was un-English, and bor- 
rowed from the French system. This sort of talk is often resorted 
to, for lack of more solid argument. If a thing be ^ood, it is none 
the worse for being borrowed from the French ; and if bad, it is not 
to be recommended by any example or any length of usage. The 
present bill, however, does not adopt the French system. In France 
the examination of the accused is compulsory. Lord Brougham 
proposes that it should be optional with mm to give evidence or not, 
the same as in a civil cause. 

" The English people have been slow to adopt changes in the law. 
So many absnrdities have been tolerated for centuries, that we look 
upon the antiquity of a practice as a very slender recommendation 
for its continuance. It was not until the reign of William IV. that 
a person charged with felony was allowed to be heard by counsel. 
Since that time many important amendments have been made in the 
criminal law ; and we trust that they will speedily be followed by 
this equally beneficial one, which Lord Brougham has just intro- 
duced." 
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TORTURE. 

Op the challenges to examine slaves at Athens, and the practice in 
relation thereto, enough has already been said. (See Volume III. 
Appendix IX. page 382, and this Volume, ante, pages 237, 369.) It 
is a remarkable thing, that, while all the orators agree in asserting, 
that torture was an infallible test of the truth, and that it was 
generally admitted to be far superior to that of ordinary testimony, 
■^et the slaves were hardly ever given up to the question. This is to 
e attributed partly (no doubt) to the humanity of the Athenians^ 
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and partly (I cannot help thinking) to a secret disbelief in the efficacy 
of the test. Did a man never offer his slave for examination, except 
when he was snre that he would give evidence in his own favour P 
Did a man never demand the adversary's slave, except when there 
was no risk that he would favour his master ? The thing is some- 
what strange. All the arguments turn upon the refusal to give up a 
slave. Why have we no example of conflicting comments by the 
Attic speakers upon the answers extracted from slaves P 

Cicero, in the OratoridB Partitiones (34), advises how, when evi- 
dence taken by torture is put in, the topic should be handled by the 
party who produces it. ^Before I quote his words, let me observe, 
that he misstates the practice of tne Athenians, who never applied 
the torture to freemen, to extract testimony from them in the ordi- 
nary course of law, but only on extraordinary occasions, to extort 
confession from persons charged with some high misdemeanour, or 
by way of punishment upon conviction. 

"Sm qusBstiones habitsQ, aut postulatio ut habeantur, causam 
adjuvabunt: confumandum genns ^rimum quaestionum erit: dicen- 
dum de vi doloris, de opinione majorum, qui cam rem totam, nisi 
probassent, certe repudiassent ; de institutis Atheniensium, Rhodio- 
rum, doctissimorum nomicum, apud quos etiam (id quod acerbissimum 
est) liberi civesque torqueutur ; de nostrorum etiam prudentissimorum 
hominum institutis, qui ciim de servis in dominos quseri noluissent, 
de incestu tainen et conjuratione, quae facta me consule est, quse- 
rendum putaverunt. Irridenda etiam disputatio est qnik solent nti 
ad infirmandas qusestiones, et meditata puerilisque dicenda. Turn 
facienda fides, diligenter esse et sine cupiditate qusesitum ; dictaqne 
qusestionis argumentis et conjectura ponderanda." 

In the early history of the Romans we find no traces of the 
torture : it was introduced during the republic, but was applied to 
slaves and foreigners only, upon charges of murder and personal 
violence. Slaves could not be tortured to prove charts a^gainst 
their masters, except in the case of incest (mentioned oy Cicero), 
which was a crime against the Gods, or in such an extraordinary case 
as that of the Catilinarian conspiracy. Under the empire the use of 
torture was extended, and applied to freemen in cases of treason, 
though only to freemen of low degree : and thus the civil law ex- 
presses it — " milites, nobiles, senatores, decuriones, horumque liberi, 
non sunt torquendi." Cicero, notwithstanding what he says in the 
passage above quoted, speaks difTerentljr of the torture, Pro Sulla, 
28 ; tnere he argues upon its fallacy ana uncertainty — " Quastiones 
nobis servorum ac tornienta accusator minitatur : inquibus quanquam 
nihil periculi snspicamur; taraen ilia torment a gubernat dolor, mo- 
deratur natnra cujus(}ue tuin animi, turn corporis; regit qunsitor, 
flectit libido, corrumpit spes, infirmat metus, ut in tot rerum angns- 
tiis nihil veritati loci rehnquatur. Yita Sull» torqueatur : ex ea 
quieratur, nam qus occnltetur libido, num quod lateat facinus— Nnl* 
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lum in hac causa testem timemus : nihil qnenquam scire, nihil yidisse^ 
nihil audisse, arbitramur." Even the civil law, which authorises and 
directs the application of judicial torture^ speaks of it doubtfully as a 
means of discovering truth. " Evidence obtained by torture " — says 
the Digest, lib. 48, tit. 18 — "is to be received with caution; it is 
not always to be trusted, nor is it always to be disbelieved ; it is at 
best but a deceitful and dangerous instrument, and veir often fails to 
elicit the truth ; for many persons are gifted with such a patience or 
power of enduring torments, that the truth cannot by this means be 
pressed out from them, while in others there is such a faintness of 
heart, that they will tell any kind of falsehood racner than undergo 
the torture ; and thus it often happens, that the latter kind of per- 
sons will, from dread of pain, tell all manner of fables, not only 
falsely accusing themselves, but bringing other innocent persons into 
suspicion and danger." The commentators upon the civil law in 
vanous countries have spoken of it in similar terms. 

To show how inefficient it is as a means for the attainment of 
truth, numerous authentic instances are recorded, both in ancient and 
modem times, of false accusations and false confessions made under 
torture. Tacitus relates, that when Octavia, the wife of Nero, was 
falsely charged by a concubine of the emperor with adultery, her 
female attendants were put to the torture, and some of them,' over- 
come by pain, allowed the truth of the charge, while the majority 
persisted m maintaining the chastity of their mistress. (Annal. Xl v . 
60.) Heineccius mentions a remarkable instance of a German soldier, 
charged with robbing his officer, who was repeatedly tortured, in 
order to discover what had become of the stolen property, and who 
under torture accused himself and others of many crimes, and even 
muiders, which had never been committed. (Exercitatio de Re- 
ligione judicantium circa reorum confessiones.) Shortly before the 
Prench feevolution the Parliament of Paris suspended two judges, 
who had ordered the execution of a man for the alleged murder of a 
woman, proved only by his own confession under torture ; the woman 
being found alive after the execution of the supposed murderer. 

Rushworth tells us in his Collections (I. 638), that when Eelton, 
who stabbed the Duke of Buckingham, was brought before the 
Council, he confessed the murder, and was then urged to confess 
who had set him on to do it, and he was asked whether the Puritans 
had not had a hand in it. He denied this, and declared to the lasL 
that he had no accomplice, and that he had revealed his intention to 
no man living. Bishop Laud, who was at the Council-table, told him, 
if he would not confess, he must so to the rack. Felton replied : 
"if it must be so, he could not teU whom he might nominate m the 
extremity of torture, and, if what he should then say must go for 
truth, he could not tell whether his lordship (meaning the Bishop of 
London), or which of their lordships he might name, for torture 
might draw unexpected things from him." He was not put to the 
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torture ; for it appeared there were no grounds for supposing that he 
had any confederates. 

Notwithstanding the cruelty of the practice — ^notwithstanding that 
it has been disapproved and condemned by all enlightened men in 
Christian countries, and by many even in ancient times — ^history tells 
the melancholy tale, that torture has been used as a means of ex- 
torting evidence and confession in all ages, and has not been wholly 
discontinued in Europe until the present century. 

Jardine in his Reading '^On the use of torture in the criminal law 
of England," has shown by extracts from the Council books, that in 
the reigns of the Tudor family and the two first of the Stuarts torture 
was constantly used in the investigation of offences, at the discretion 
of the Sovereign and the Privy Council; nor was it confined to State 
offences, or those pertaining to religion, but was applied also to 
ordinary crimes, such as muraer, robbery, embezzlement, &c., and no 
(question was ever made of its legality. It is true, that the applica- 
tion of torture either to criminals or witnesses was contrary to the 
common law of this country ; so it is expressly laid down by For- 
tescue. Coke, and many other distinguished jurists ; and Grotius in 
one of his Epistles cites England as an example of a country, 
" where people might live in safety under the laws without the use of 
torture. J^ut it is not less true, that torture, though opposed to 
the genius and principles of our common law, and indeed expressly 
contrary to Magna Charta, was a practice adopted and exercised by 
regal authority, and was handed down by a course of precedents as 
an unquestionable prerogative of the Crown. 

It appears to have been most commonly applied to accused parties, 
with a view to extort confession of guilt and disclosure of accom- 
plices; but sometimes also it was applied to innocent persons, 
suspected of having a knowledge of the ^ilt of others ; as when the 
Duke of Norfolk was accused of conspiring with the Qaeen of Scots, 
a warrant was issued to Sir Thomas Smith and Dr. Wilson, a Master 
of Requests, commanding them to examine Barker and Bannister, 
servants of the Duke, " and, if they should not confess plainly their 
knowledge, to cause them to be brought to the rack ; and, if they 
still refused to confess the truth, then to cause them to be put to 
the rack, and to find the taste thereof until they should deal more 
plainly." This warrant was under the Queen's signet, and in the 
nandwriting of Lord Burleigh. Sir Thomas Smith, who was himself 
averse to torture, writes toljord Burleigh in answer — ''To-morrow 
we^intend to bring a couple of them to the rack, not in any hope to 
get anything worthy that pain or fear, but because it is so earnestly 
commanded to us." 

Hume in his History of England (V. 457), notices this cruel 
exertion of prerogative in Elizabeth's reign, not only by her own 
Privy Conned, but by the Council in the Marches of Wales, who 
were empowered by their commission to use torture whenever they 
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thoQght proper. (Compare Hallam's Constitutional History, L 201, 
204. n. 11.) 

Sherwood, a Catholic, committed in 1577 by the Ecclesiastical 
Commissioners for hearing a mass, had made a confession which was 
construed to imply that uie Queen, as a heretic, had no title to the 
crown. The Attorney-General was directed to examine him, and 
draw from him the names of other persons who held similar dodsines, 
and from whom he had got his belief; and the Lieutenant of tiie 
Tower was ordered to place him in the Dungeon among the rats, "if 
he did not name them willingly." This " Dungeon among the rats," 
was a cell in the Tower below high-water mark, totally dark, and 
into which, as the tide flowed up, innumerable rats, that infested the 
muddy banks of the Thames, were driven through the orifices of the 
walls. Instances are related of prisoners, from whose arms and 1^ 
tiie flesh had been torn during sleep by the voracity of those animab. 
Sherwood^s courage having withstood the horrors of this dungeon, a 
warrant was issued authorising the Lieutenant of the Tower, tiie 
Attorney-General, the Solicitor- (General, and the Recorder, " to assay 
him at tne rack." This failing to shake his constancy, he was sent to 
be executed for high treason. 

In the reign of Henry the Eighth Sir William Skevington, a lieu- 
tenant of the Tower, immortalised himself by the invention of a new 
engine of torture, called Skevington's irons, afterwards known by 
the name of Skevington's daughters, and corrupted into "the Scaven- 
ger's daughter.'^ We are not (it seems) to confound this with a 
rack whicn. Coke tells us, was brought into the Tower in the reign 
of Henry VI. and called the Duke of Exeter*s daughter. (ILL Insti- 
tute, 35.) The former is thus described, and its operations distin- 
guished from that of the rack, in Tanner's History of the Jesuits ; 
cited by Jardine : 

"PrsBcipuum tortur» post equuleum Anelis species est, Filia 
Scavengen dicta, priori omnino opposita. Cum euim ille membra, 
alli^tis extractisque in diversa manuum pedumque articulis, ab 
invicem distrahat; hsc e contra violenter in unum veluti globuui 
colligat et constipat. Trifarium hie corpus compiieatur, crurn)us ad 
femora, femoribus ad ventrem appressis, atque ita arcubus ferreis 
duobus includitur, quorum extrema dum ad se mvicem kbore 
carnificum in circulum coguntur, corpus interim miseri inclusum 
informi compressione pene eliditur. Immane prorsus et dirius 
equuleo cruciamentum ; cujus immanitate corpus tot am ita arctA- 
tUr, ut aliis ex eo sanguis extremis manibus et pedibus exudet, 
aliis, rupta pectoris crate, copiosus e naribus faucibusque sanguis 
eflFundatur." 

This engine is noticed in the Journal of the House of Commons of 
14th May, 1604. A committee had been appointed to inquire into 
the state of a dungeon in the Tower called "Little Ease ; " and they 
reported that this engine, called "Skevington's Daughters,'^ \ras 
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found in Little Ease, and that the place itself was very loathsome 
and unclean. 

Another English instrument of torture was called "the manacles," 
which was used in Bridewell, and is mentioned in a warrant of 
Council, "to examine Eustace White, a seminary priest, and Brian 
Lassy, a distributor of letters to papists, and, if they refuse to answer 
directly, to put them to the manacles, and such other tortures as are 
used in Bridewell." After this it became in common use. It seems 
to have operated hy compressing the neck towards the feet. Jardine 
thinks that Shakspeare alludes to it in the Tempest, Act I. Sc. 2 — 

He's a traitor: 
111 manacle thy neck and feet together. 

The case which I am about to mention affords proof, that the 
Privy Council assumed an authority to award compensation, where a 
person had been put to the torture upon a false charge. We have 
seen (ante, p. 23^,)< that at Athens the /Sao-ovtorr^f, or questioner, 
was sometimes by special agreement empowered to estimate the 
damage which the master might sustain oy the questioning of his 
slave. This may hav>e operated in some measure to check the use of 
torture, and to mitigate its cruelty. That the occasional awardinfi^ 
of compensation, where the torture failed to establish guilt, would 
check tlie practice as it was carried on in England, can hardly be for 
a moment supposed. 

One William Monke was charged in 1626 with treasonable con- 
duct, and nut to the torture. The warrant was directed to the Lieu- 
tenant of ik& ToWiCx, a serjeant-at-law, and two clerks of the Council, 
authorising them to examine him, and " to use the manacles to him if 
in their discaretion. they should think it fit." It appears that nothing 
was proved against mm ; but in the following year he presented a 
petition to the Lords of the Council, of whiwi there is a record in 
the Council register, stating- — ''that he by the malicious practice and 
accusation,, tending to hifflE treason, of one John Blackoum and his 
wife, had been imprisoned in the Tower of London, and there tor- 
tured upon the racK, and had been thereby utterly disabled to main- 
tain himself, his wife and nine children depending on his labour — 
that the same being discovered, the petitioner had been set at liberty, 
and a warrant granted from the Board for the apprehending of tne 
said accusers, who, out of a conscience of their guilt, were lied and 
could not be found — ^that the said accuser,^ John Blackburn, was 
possessed of lands and other profits, out of wliich the petitioner 
numbly sought to be relieved." It goes on to state that the Lords 
of the Council, in consideration of the petitioner's sufferings and 
distressed state^ and to the end that he might have some means and 
relief assigned to him out of the said John Blackburn's estate, 
directed an inquiry to be mad,e as to the situation and extent of the 
property alleged to belong to him, and then assigned a part of it to 
the petitioner by way of compensation. 
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Dr. Abbott, a chaplain of James I, afterwards Bishop of Salisbury, 
who wrote a tract to prove Father Garnet's connexion with the 
Ghmpowder Plot, describes it as bein^ the common coarse with the 
Commissioners appointed to inquire mto State offences to nse tor- 
ture — "speciales dele^ati confessiones scelerom vei interrogate 
eliciont, vel ar^omentis et testimoniis evincunt, vel, ubi opus est, 
tormentis expnmunt/' In the investigation of the Gunpowder 
Plot itself there is some uncertainty how far the torture was used ; 
though it appears that a warrant was issued in the kmg's ow3i hand, 
authorising the Commissioners to examine Eawkes upon the rack, 
" using the gentler tortures first, et sic per gradm ad ima tenditur!* 
Catholic writers assert that many of the witnesses in this affair were 
put to the c[uestion; and a dreamul case is related of Nicholas Owen, 
a confidential servant of Father Garnet, who was examined ui the 
Tower, and at first denied all knowledge of his master ; this being a 
manifest falsehood, he was brought up again, and one of the idng's 
gentler species of torture was applied to him ; his thumbs were tied 
together, and he was suspended by them from a beam, while the 
questions were repeated. He then confessed his knowledge of 
Garnet and his attendance upon him, but insisted that he had nothing 
more to disclose, upon which he was threatened with the rack on the 
following dav: in the meantime he contrived to get a knife, anc' 
ripped open his belly. (Jardine, page 47.) 

The last recorded instance of the application of torture in England 
is the case of one Archer, a glover, supposed to have been concerned 
in a tumidtuous attack upon Archbishop Laud's palace at Lambeth. 
He was racked in the Tower, to make nim confess his accomplices. 
The warrant for his examination was siven under the king's signet, 
addressed to the Lieutenant of the Tower, directing him, in con- 
junction with two kin^s Serjeants, to take the prisoner to the rack, 
and " if upon sight ot the rack he does not make a clear confession, 
to cause him to be racked as in their discretions shall be thought 
fit." 

To the use of torture by royal prerogative the Commonwealth put 
a final termination in England. Torture however continued to be 
used in Scotland, partly under the authority of the civil law, which 
then prevaile d, an d partly as an irregularand occasional practice. 
(See Uujne, \lJl. 55. Burnet, I. 212.) The thumb-screw, the boot, 
and other such instruments, were employed a^inst the Covenanters 
during the days of terror in the reign of Charks 11, which have been 
rendered familiar to us by the romance of Sir Wsdter Scott. After 
the Union however such things were put an end to. The 7th Anne, 
c. 21, s. 5, enacts : " that no person accused of any capital offence or 
other crime in Scotland shall suffer or be subject or liable to any 
torture : provided that this act shall not extend to take awaj that 
judgment which is given in England against persons indicted oi 
felony, who shall refuse to plead or deoline trial 
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The judgment referred to in the last proviso was the peine forte et 
durd, a species of torture of an exceptional nature certainly, yet 
prescribea, not by the royal prerogative, but by the ordinary law o! 
England. It was a judgment pronounced against a prisoner who, on 
an arraignment for lelonj, stood mute and refused to plead, and was 
in the terms following : 

" That the prisoner should be remanded to prison, put in a low 
and dark chamoer, and laid naked on his back ; that there should be 
placed on his body as great a weight of iron as he coold bear, and 
more; that he should have no sustenance, save only on the first day 
three morsels of the worst bread, and on the second day three 
draughts of standing water that should be nearest to the prison door ; 
and m this situation that such should be his daily diet tiU he died." 

£lackstone distinguishes this extraordinary penance from the rack 
or question, because (says he) " this was only used to compel a man 
to put himself upon his trial, that was a species of trial m itself. '^ 
And he excuses it in some measure by saymg, that " it was a judg- 
ment purposely ordained to be exquisitely severe, that by that very 
means it might be rarely put in execution." (Commentaries, lY. 
325.) Upon this there is an interesting note by Christian; which I 
need not apolo^e for quoting : 

'* Aulus Gellms with more truth has made the same observation 
upon the cruel law of the Twelve Tables, De indpe debitore secando : 
* eo consilio tanta immanitas poenae denunciata est, ne ad cam unquam 
perveniretur : ' for he adds: 'dissectum esse antiquitus nemmem 
equidem neque legi neque audivi.' But with resnect to the horrid 
jud^ent 01 the peine forte et dure, the court could exercise no dis- 
cretion, and show no favour to a prisoner who stood obstinately mute. 
And in the legal history of this country there are numerous instances 
of persons, who have had resolution and patience to undergo so ter- 
rible a death, in order to benefit their heirs by preventing a forfeiture 
of their estates, which would have been the consequence of a convic- 
tion by verdict. There is a memorable story of an ancestor of an 
ancient family in the north of England. In a fit of jealousy he killed 
his wife, and put to death his children who were at home, by throw- 
ing them from the battlements of his castle ; and proceeding with an 
intent to destroy his only remaining child, an infant nursed at a farm- 
house at some distance, he was intercepted by a storm of thunder and 
lightning. This awakened in his breast the compunctions of con- 
science. He desisted from his purpose, and, having surrendered 
himself to justice, in order to secure nis estate to this child, he had 
the resolution to die under the dreadful judgment of peine forte et 
dure" 

This horrid practice continued to be a disgrace to our law till the 
twelfth year of the rei&;n of George III, when it was enacted, that a 
person arraigned of felony, who stood mute, should be convicted of 
the offence charged. It is evident, that the more humane and just 
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course was, to construe tlie silence of the accused as a plea of not 
guilty, rather than a confession ; and at length this view was adopted, 
and the 7th and 8th George lY, c. 28, directs that, when the prisoner 
stands mute of malice, or will net directly answer to the charge, a 
plea of not guilt^r may be entered for him dt order of the court. 

That the practice of using torture in England was derived from the 
civil law, appears not only from the absence of any sanction by the 
common law, but from several other circumstances — as, from the 
appointment of a Master of E>equests, who was a civilian, to be 
present at the examination — ^from the recital in the earlier warrants 
of the " vehement suspicion " of guilt, which was originally considered 
necessary, and which correspond^ to the indicia tortura, amounting 
to the semiplena probatio, required by the civil law — also from the 
custom of bringing the party to the rack, to put him in fear of it, 
before it was applied, the same distinction which existed between the 
territio and tartura of the civilians. It is further to be observed that 
there is no instance in our country of the application of torture to 
persons of noble blood, which agrees with the Roman law. Sir 
Edward Coke reports it to have been agreed in the Countess of 
Shrewsbury's case, that "it was a privilege which the law gives for 
the honour and reverence of the nobility, that their bodies are not 
subject to torture in causa criminis lasa mujestatis" (12 Reports, 
96.) 

It should be mentioned in justice to the civil law, and to those 
who administered it, that the torture was resorted to by them not in 
any spirit of inhumanity, but from an overabundant anxiety to obtain 
sufficient evidence in capital charges, and a distrust in ordinary testi- 
mony, unless it were well confirmed, not very dissimilar to that 
which the Attic orators represent to have been the feeling of their 
countrymen. Nor was the exercise of this dangerous power left to 
the arbitrary discretion of the judges and magistrates under the 
Roman law ; but they were bound by the letter of their code to use 
it with certain limitations, and under definite rules : they could only 
apply the torture on their individual responsibility : if they used it 
improperly, or on an occasion which did not justify its application, 
the offence was capital by the letter of the law, and they were liable 
to make full compensation to the injured party. In England, on the 
other hand, its use was arbitrarv and unrestricted, for the very reason 
that it was not sanctioned by tne law of the country. There was no 
rule of law to guide those who applied it, nothing but the will of the 
crown, which was superior to law, and which transfused its spirit 
into the minds of those who executed its warrants. 

Blackstone, who draws a contrast between the English and the 
Roman law to the advantage of the former, but says very little of tbe 
superseding of law in England by royal prerogative, observes in rela- 
tion to the use of torture: "it seems astonishing that this usage 
should be said to arise from a tenderness to the lives of men ; and 
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yet this is the reason given for its introduction in the civil law, and 
its subsequent adoption by the foreign nations ; viz. because the law& 
cannot endure that any man should die upon the evidence of a false 
or even a single witness ; and therefore they contrive this method, 
that innocence should manifest itself by a stout denial, or guilt by a 
plain confession : thus rating a man's virtue by the hardiness of his 
constitution, and his guilt by the sensibility of his nerves." 

The scruples of the civil law in regard to testimony are assigned in 
an ancient statute, the 27th of Henry VIII, chapter 4, as a reason 
for changing the mode of trying certain offences. It recites "that 
pirates, thieves, robbers, and murderers upon the sea, many times 
escape unpunished, because the trial of then: offences hath heretofore 
been ordered before the Admiral, or his lieutenant or commissary, 
after the course of the civil law, the nature whereof is, that, before 
any judgment of death can be given against the offenders, either they 
mnst plainly confess their offence, (which they will never do without 
torture or pains,) or else their offences be so plainly and directly 
proved by witnesses indifferent, such as saw their offences committed, 
which cannot be gotten but by chance at few times, &c" — and then 
it enacts, that sucn offences shall be tried under the king's commis- 
sion directed to the lord admiral, &c., according to the course of the 
common law. 

The practice of torture, toother with the other procedure of the 
civil law, passed into the judicial system of most European countries, 
and oondnued to form a part of it until a recent period. 

In France the Question preparatoire, which was used in order to 
enforce confessions where strong presumptive evidence of guilt was 
not thought sufficient to warrant capital punishment, was first for- 
bidden by a decree of 24th Au^ist, 1780 ; and by a law of 9th Octo- 
ber, 1789, torture was entirely abolished throughout the French 
dominions. In Russia the use of torture in judicial inquiry was first 
interrupted by a recommendation of the Empress Catherine in 1 763 ; 
and its final abolition as a part of the Russian law was effected hj an 
imperial nkase in 1801. In the middle of last century it was pro- 
hibited in Prussia^ Saxony, and Austria ; but not in other German 
states till the present centurv. For instance, in Bavaria and Wur- 
temborg it was first suspendea by ordinances in 1806, in Hanover in 
1822, and in the Buchv of Baden in 1881. The inquisitorial tribu- 
nals of Spain and Italy have been slow and reluctant to abandon a 
practice so congenial to their institution. 
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APPENDIX IX. 
OATHS. 

The manner of taking oaths in ancient times and modern, the 
origin of the practice, its use, intent, and purpose, are the subjects of 
this appendix. 

The deiinition of an oath, as given by Paley, is this — ''it is the 
oalUn^ upon God to witness, t. e. to take notice of what we say, and 
invoking his vengeance, or renouncing his favour, if what we say be 
false, or what we promise be not pertormed." 

The forms of oaths, like other religious ceremonies, have been 
various; but they have generally consisted of some bodily action, 
accompanied by a prescribed form of words. The bodily action has 
commonly been the touching of something sacred, with a view to 
confirm uie sanctity of the appeal. I shall show how this ceremony 
came to be adopted, and in what its efficacy is supposed to consist. 
^ First let me observe that the common expression corporal oath is not 
derived from the bodily action which accompanies it, that (namely) 
of laying the hand on the bible ; but, as Paiey tells us, is borrowed 
from the ancient usage of touching the corporate, or doth which 
covered the consecrated elements. 

The primary idea in swearing is, that you call the Deity to witness 
the truth of what you say ; and in so doing you invoke him to come 
near you, or to be present while you take the oath, as Abraham did, 
when lifting up his hand to heaven he swore an oath to the King of 
Sodom. The holding up of his hand was a pointing to the supposed 
residence of the Deity. Afterwards, when men came to use idols and 
svmbols to represent the Deity, they ised to touch these while in 
the act of swearing, and supposed that by so doing they made him 
present at the oath, just as Jupiter actually was present, when Yesta, 
touching his head, (in Homer's hymn,) takes the oath which the 
poet's Imes express : 

Touching the head of iBgis-beoring Jove 
A mighty oath she swore, and hath fulfilled. 
That she among the Ooddesses of heayen 
Would still a y\if^ he. 

The heathen nations generally touched the altar of the God by 

whom they swore, and tne sanctity of the oath depended much on 

the particular God who was appealed to. For each nation had a 

favourite dei^, as the Carthaginians, Juno; the Ephesians, IHana; 

the Tyrians, Hercules ; and also favourite temples, rites, forms, and 

other appendages of religion. The ceremony is described in a passage 

in Plautus thus : 

G. Tange aram hanc Veneris. L. Tango. 
G. Per venerem hanc Jurandum est tihL 
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Tliucydides tells us, that at the peace of Nicias it was stipulated 
that each of the helligerent powers should swear the most solemn 
oath according to the custom of their country.^ In Vireil's twelfth 
^oeid, where king Latinus swears to the treaty made with the 
Trojans before the single combat of Mneaa and Tumus, he stands bj 
the altar and performs this ceremony; as the reader will see by 
Dryden's translation, which I quote : 

I touch the sacred altars, touch the flames, 
And all these powers attest, and all their names ; 
Whatever chance befal on either side. 
No term of time this union shall divide ; 
No force nor fortune shell my vows unbind, 
« Or shake the stedfast tenor of my mind. 

The touching of the altar was often accompanied with other rites, 
as libation, burning of incense, or sacrifice. The immolation of fall- 
grown victims gave peculiar sanctity to the oath of a Greek. ^ 

A military oath is described by iEschylus in the play of the Seven 

Chiefs : 

Over the hollow of a brazen shield 

A bull they slew, and touching with their hands 

The sacrificial stream, tiiey called aloud 

On Mars, Enyo, uid bloodthirsty Fear, 

And swore an oath, or in the dust to lay 

These walls, and give our people to the sword, 

Or perishing to steep the land in blood. 

We read of Scvthians and other barbarous })eople cutting their 
fingers, pouring the blood into a cup, and tasting it, to cement a 
compact of friendship or alliance. The Saxons and other German 
tribes swore by their arms, and punished the false swearer by catting 
off the hand that bore them. 

The fire ordeal of the middle ages had its oriein in a ceremony, of 
which mention is made at a very early period. JDemosthenes in the 
action against Conon, (where there are some good observations on 
the subject of oaths,) speaks of those who walked through fire in 
order to sanctify their oaths. And in the Antigone of Sophocles the 
messenger, who brings tidings of the burial of Polynices, says : 

Ready were we to grasp the burning steel. 
To pass thro' fire, and by the Oods to swear. 
The deed was none of ours, nor aught we knew 
Of living man, by whom 'twas plwn'd or done. 

Compare Virgil, ^neid XT. 785. 

An Athenian witness was sworn at an altar belonging to the deity 
who presided over the courts of justice; the hero Ljcus, namely; or 
Apollo, according to Miiller. Tne evidentiary oath, or wager of law, 
being attended with more important results, as I have elsewhere 
shown, the swearing of it was accompanied with greater solemnity. 
If the party swore oy his children, he made them stand before Lim, 
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) lirix<i^p(ov opKov rov /xf'YtaTOv, ThQCyd. V. 47. 
2) Hence hfioaat naH^ Itp&v TcAeiMitw 
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and then, laying liis hand upon their heads, ^ pronounced a curse 
upon them if he swore falsely. If he had no children, he would 
imprecate destruction upon himself and his whole race, and add force 
to nis words by touching the holy victims. 

The oath by the chil£en was the most solemn of alL A peculiar 
power was attributed to the parental curse. It was at once produc- 
tive and prophetic of the evil which it prayed for. Polynices, in the 
play of Sophocles, ascribes his expulsion from Thebes to the Fury of 
his father ; and, when his father has cursed him, Antigone asks, who 
wHl dare to follow him to the war after the prediction of (Edipus ? 
Nor has this notion been confined to ancient times. The curse of 
Lear upon Goneril seems to carry with it its own fulfilment.^ 

A singular rite occurs in the history of the patriarchs Abraham and 
Jacob. Abraham says to his servant (Genesis, c. XXIY.) : 

" Put, I pray thee, thy hand under my thigh ; And I will make 
thee swear by the Lord, the God of Heaven and Earth, that thou 
shalt not take a wife unto my son of tSie daughters of the Canaanites, 
among whom I dwell ; 

"But thou shalt go unto my country, and to my kindred; and 
take a wife unto my son Isaac." 

Jacob makes Joseph perform the same ceremony when he promises 
to carry him out of Egypt and bury him in the burying-place of his 
fathers. According to some commentators, this was equivalent to 
swearing by the Messisdi, who was to spring from tne loins of 
Abraham. 

The Jews of a later age touched the book of the law, or then 
phylacteries, upon which extracts of the law were written. When 
Christians kiss the Bible, or lay their hands upon the cross or relics 
in taking an oath, or when Mahometans do the same upon the Koran, 
we recognise at once the source from which their practice has been 
derived. Some persons may be disposed to think that the custom 
smacks of idolatry ; some may think, that, even if it does, it is one of 
an innocent kind. It is not my intention to pronounce any opinion 
upon such a question. My wish is simply to draw attention to the 
historical facts connected with the subject. It is curious indeed to 
observe how the rite which we have been noticing has found its way 
into some of the every-day practices of life, 'fiius, the hand has 
always been considered sacred to faith, and hence to grasp the hand 
of a person, to whom a promise was made, was to give a pledge of 
faith. This is kept up at the present day ; and hence we say " to 
clench a bargain." In the same way the eye was sacred to Love ; 

(1) This is the exact meaning of bnvuvat Kara waidetv or ko^ Up&v, and is the 
origin of the expression kut k^utKeiav o/jivvvai. 

(2) This is one of the most affecting scenes in the whole of Shakspeare Sophocles 
fails to excite onr sympathies in favour of (Edipus, because the wrongs done him 
^ his son are not brought before our eyes ; they are narrated, not dnraatizeJ. 
The suppliant address of Polynices disarms our wrath, and mak^ the cnri seem 
xeroltlng. 
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and therefore the lover used to touch and swear by the eyes of his 
mistress, and she often by her own, as in Propertios : 

Yiles isti videantnr oceUi, 
Per quos ssBpe mihi credita perfidia est. 

It is specially worthy of notice, that God, that is, the true God, 
swears by Himself, because he can swear by none greater. See 
Hebrews, chap. "VI. ; Genesis chap. XXII.; and Milton's Paradise 
Lost, bk. V. 

Your head I him appoint, 
And by myself have sworn ; to him shall bow 
All knees in heaven, and shall confess him Lord. 

It is in this spirit that Juliet, in the excess of her devotion to 
Komeo, exclaims : — 

Do not swear at all. 
Or if thoa wilt, swear by thy gracious ael^ 
Which is the Ood of my idolatiy, 
And I'll believe thee. 

The early Greeks attached the utmost sanctity to the obligation of 

an oath, and had a firm belief that an oath-breaker would be punished 

both in this world and the next. Pindar places those who kept their 

oaths in Elysium, while those who broke them were in torment. In 

the Frogs of Aristophanes, Bacchus asks Xanthias, when they are in 

the infernal region : 

What lies beyond there ? 

X. Mire and darkness. 
B. See you the parricides and oathbreakers 
Of whom he told us ? 

However the Greeks may afterwards have degenerated, the opinion 
of the moralist respecting perjury continued to be the same ; as we 
may see indeed from the orators, who, while they are constantly 
accusing their adversaries of false swearing, always speak of the 
offence as one of a most odious character. 

It has often been observed, that the frequency of oaths, and the 
habit of administering them on lisht and trivial occasions, tend to 
weaken their effect, and to diminisn their sacredness in the minds of 
the people. Privolous swearing amounts to that taking of God's 
name in vain, which is so solemnly forbidden. Paley recommended 
long ago, that declarations, attended with penal consequences in case 
of falsehood, might in many cases be substituted lor oaths with 
advantage. And this recommendation has been to a considerable 
extent adopted. There are some who would go further, and abolish 
oaths altogether, at least aU official and judici^ oaths. Such was the 
advice of that acute but eccentric man, the late Jeremy Bentham ; 
who, writing on the subject of oaths, pronounces them to be useless, 
and worse than useless. Without pronouncing any opinion of my 
own, I shall give my readers an opportunity of judging of his argu- 
ments: — 

'* The supposition of an oath's efficiency is absurd in principle. It 
ascribes to man a power over his Maker. It places the Almighty ia 
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the station of a sheriff's officer, under the command of every jnstiee 
of the peace. It supposes him to stand enga^d, no matter now, bat 
absolutely en^^aged, to inflict on every individual by whom the cere- 
mony has been profaned a punishment, which (but for the ceremony 
and the profanation) he would not have inflicted. 

" Either the ceremony causes punishment to be inflicted by the 
Deity in cases where otherwise it would not have been inflicted, or it 
does not. In the former case, the same sort of authority is exercised 
by man over the Deity, as that which in English law is exercised 
over the judge by the legislature, or over the sheriff by the judge. 
In the latter case, the ceremony is a mere form, without any uscdnil 
effect whatever. 

" Under the ceremony of an oath are included two very different 
ties, the moral and the religious. The one is capable of oeing made 
more or less binding upon all men; the other upon such only as are 
of a particular way of thinking. The same formulary which under- 
takes to draw down upon a man the resentment of the Deity in case 
of contravention, does actually, in the same event, draw down upon 
him the resentment and contempt of mankind. The religious tie is 
that which stands forth, which makes all the show, which offers itself 
to view ; but it is the other tie that does by far the greatest part of 
the business. 

" Applied to judicial testimony, if there be an appearance of its 
exercismg a salutary influence, it is because this supposed power acts 
in conjunction with two real and efficient ones ; the power of the 
political sanction, and the power of the moral or popular sanction. 
When, to preserve a man from mendacity, he has, m addition to the 
fear of supernatural punishment, the fear of fine, imprisonment, or 
pillory, on the one hand; the fear of infamy, the contempt and 
hatred of all that know him, on the other; it is no wonder that it 
should appear powerfal. Strip it of these accompaniments, deprive 
it of these supports, its impotence appears immediately. 

" In certain cases the tie of an oath is seen to have a powerfdl 
effect upon mankind. In what cases ? Where the force of public 
opinion acts under its command ; where it employs itself in insuring 
the veracity of witnesses in courts of justice. In other cases oaths 
are cobwebs, or (at best) hairs. In what ? In all in which the force 
of pablic opinion runs counter, or withholds its aid ; in the case of 
jurymen's oaths in a variety of instances;^ in the case of various 
other offices ; in the case of university oaths, custom house oath^ 
and subscriptions. 

" It was in the earliest stages of society, that this, to^iher with 
so many other articles in the list of supernatural securities, or sub- 

(1) He alludes to such cases as these : where some of the jury give up their 
opinions to the rest, in order to agree upon a verdict, which must be unanimous ; or 
vmere they acquit a guilty prisoner, in order to save him from a cruel punishment ; 
or wherever they find a verdict manifestly tsuntraiy to law and to the evidence, ia 
order to do what they consider substantial justice. 
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stiiutes for testimonial veracity, took their rise— ordeals in all their 
forms ; trials by battle ; trials without evidence (understand human 
evidence;) trials by supernatural, to the exclusion of human, evidence; 
trials hy evidence secured against mendacity by supernatural means, 
by the ceremony of an oath. 

''As the powers of the human understanding gain strength, 
invigorated by nourishment and exercise, the natural securities rise 
in value, the supernatural, understood to be what they are, drop, one 
after another, ofP the stage. First went ordeal ; then went duel ; 
after that went, under the name of wager of law, the ceremony of an 
oath in its pure state, unpropped by that support which this efficient 
security receives at present irom those efficient ones which are still 
cloffged with it ; bv and bye, its rottenness standing confessed, it 
will perish off the human stage ; and this last of the train of super- 
natural powers, ultima coelicomm, will be gathered like Astrsea into 
its native skies." 

Without attempting to answer the above, I will only observe, as 
the result of my own experience, that oaths operate very differently 
upon different persons. Many ti^e them as a matter of business, and 
are not much affected by them. Some appear to have a sense of 
their obligation, others pretend to have ; and amon^ the former class, 
there are those that have a religious, and those that have a super- 
stitious veneration for the ceremony. Let any one attend m a court 
of justice, and watch the demeanour of the various witnesses as they 
come to the box to be sworn, and especially at the moment when 
they kiss the booL The sight is both amusing and instructive. 
Some will kiss the book reverentiy, some with an affectation oi* 
reverence, as if to impress the court with a great idea of their regard 
for an oath. Others take it up carelessly, as if to show their con- 
tempt for the practice, or their indifference to the matter at issue. 
Occasionally vou will see persons raise the sacred volume near to 
their Hps, and pretend to kiss it, while they kiss only the empty air, 
their ooject seemingly being to escape from the obligation which the 
ceremony is thought to impose; and such persons are sometimes 
reprovea by the judge, and desired to salute the book with their 
mouths in the proner way. It would be exceedingly difficult in any 
case to estimate the nature and degree of influence which an oatn 
exercises on the mind. To judge from the language of counsel, who 
are continually reminding the witnesses that they are upon their 
oaths, you would imagine that an oath was forgotten almost as soon 
as it was sworn. 

There are many who have scruples as to the lawfulness of oaths. 
Upon this pomt, referring my readers to the 39th article of our 
Church and Burnet thereupon, I will condnde with a quotation fronH 
Paley : 

"leakers and Moravians refuse to swear upon any occasion; 
fonncong their scruples concerning the lawfulness of oaths upon our 
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Saviour's prohibition. Matt. V. 34. * I saj unto you, swear not 
ataU/ 

" The answer which we give to this objection cannot be understood, 
without first stating the ^ole passage : ' Ye have heard that it hath 
been said by them of old time. Thou shalt not forswear thyself, bat 
shalt perform unto the Lord thine oaths. But I say unto you, 
Swear not at all ; neither by heavei^ for it is God's throne ; nor by 
the earth, for it is his footstool; neither by Jerusalem, for it is the 
city of the great King. Neither, shalt thou swear by thy head, 
because thou canst not make one hair white or black. But let your 
communication be. Yea, yea ; Nay, nay ; for whatsoever is more than 
these, Cometh of evil.' 

" To reconcile withthis passage of Scripture the practice of swear- 
ing, or of taking oaths, when required bj law, the following observa- 
tions must be attended to. 

"1. It does not appear, that swearing * by heaven,' * by the earth,' 

* by Jerusalem,' or 'by their own heac^' was a form of swearing 
ever made use of amongst the Jews in judicial oaths: and, con- 
sequently, it is not probable that they were judicial oaths which 
Christ had in his mind when he mentioned those instances. 

"2. As to the seeming universality of the prohibition, 'Swear not 
at all,' the emphatic clause ' not at all ' is to be read in connexion 
with what follows; 'not at all,* i.e, neither *bv the heaven,' nor 
*by the earth/ nor 'by Jerusalem,' nor *by tny head:* *not at 
all,* does not mean upon no occasion, but by none of these forms. 
Our Saviour's argument seems to suppose, that the people, to 
whom he spake, made a distinction between swearing directly by the 
name of Grod and swearing by those inferior objects of veneration, 
the heavens, the earth, Jerusalem, or their own head. In opposi- 
tion to which distinction, he tells them that, on account of^the 
relation which these things bore to the Supreme Being, to swear by 
any of them, was in effect and substance to swear oy him ; ' by 
heaven, for it is his throne;' * by the earth, for it is his footstool;' 

* by Jerusalem, for it is the city of the great King;' *by thy head,' 
for it is his workmanship, not thine, — 'thou canst not make one 
hair white or black;' for which reason he says, ' Swear not at all,' 
that is, neither directly by God, nor indirectly by anything related to 
him. This interpretation is greatly confirmed by a passage in the 
23rd chapter of the same gospel, where a similar aistinction, made by 
the Scribes and Pharisees, is replied to in the same manner. 

"3. Our Saviour himself being 'adjured by the living God,* to 
declare whether he was the Chnst, tue Son of God, or not, con- 
descended to answer the high-priest, without making any objection 
to the oath (for such it was) upon which he examinedhim. — ' God is 
my witness,' says St. Paul to the Romans, ' that without ceasing I 
make mention of you in mv prayers : " and to the Corinthians still 
more strongly, ' I call God for a record upon my soul, that, to spare 
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you, I came not as yet to Corinth.' Both these expressions contai i 
the nature of oaths. The epistle to the Hebrews speaks of the 
custom of swearing judicially, without any mark of censure or disap- 
probation; 'Men verily swear by the greater; and an oath, for 
confirmation, is to them an end of all strife.' 

" Upon the strength of these reasons, we explain our Saviour's 
words to relate, not to judicial oaths, but to the practice of vain, 
wanton, and unauthorized swearing in common discourse. St. James's 
words, chapter V. 12, are not so strong as our Saviour's, and there- 
fore admit the same explanation with more ease." 
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THE EMPIRE OF ATHENS. 

No people can safely or permanently hold a great empire, who are 
not a military people, and who do not maintain a powerful army. 
Those states whieh have depended on a naval force, or on foreign 
mercenaries, have been all ultimately subdued. So fell Athens, and 
so fell Carthage. An insular, or quasi-insular position, protected by 
a navy, affords undoubtedly a great security against attack, and has 
enabled some people, with a scanty territorial dominion, to become 
independent and powerful ; yet even this cannot hold out aeainst a 
weU-directed mihtary power. Tyre yielded to Alexander ; and Venice 
sank to decay. Carthage was the first mercantile nation in the world, 
and by means of her great wealth raised hosts of mercenaries, and 
subdued a great portion of Sicily and Spain ; by the extraordinary 
genius of Hannibal she wrested the greater part even of Italy from 
%e Romans : yet a Eoman army landing in Africa strikes her to the 
heart, and all her power at once collapses. The Romans, with a 
warlike population and warlike institutions, annexing and by 
a wise and liberal policy firmly uniting to their state the sur- 
rounding nations of Italy, who were nearly as brave as themselves, 
gradual^ widened the circle of their power, and conquered the world. 

Never was there a braver and better disciplined army than that of 
Sparta ; but it was too small for purposes of conquest, or even of 
defence, unless she was supported by ner neighbours. The institu- 
tions of Lycurgus were not calculated for empire. The Spartans 
were ignorant and illiberal ; they kept themselves in a state oT isola- 
tion, and were disliked even oy their allies, who rejoiced at the 
defeat of Leuctra. They only became ^eat by the misconduct of 
Athens, and could not maintain their position long. 

The Theban army, naturally brave, was raised to great perfection 
by Epaminondas and Pelopidas, and Thebes was for a few years the 
head of a strong confederacy : but her allies were at a distance ; they 
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were attached to her by fear of Sparta, rather than by any permanesc 
ties, and fell off under a change of circumstances. Slie was sur* 
rounded by hostile neighbours, and, after losing her two great states- 
men, relapsed into comparative insignificance. 

Athens at an early period, through the energy and ability of her 
statesmen and commanders, and a concurrence of fortunate circum- 
stances, acquired a great maritime power, receiving tribute from the 
numerous islands of the ^gsean, and many flourishing cities on the 
coast of Asia Minor, Macedonia and Thrace. She aspired to be the 
mistress of Greece; she was very nearly becoming, and probably 
would have become so, had she provided herself with a military 
power commensurate to her projects. Had she formed an intimate 
alliance, on terms of mutual advantage, with Eubcea and the most 
important of the islands, and had she, with their aid, maintained a 
well-disciplined army, strong enough t^ repel an enemy from her 
frontiers, she might have defied any hostile confederacy that could 
have been formed against her. With strong garrisons at Eleosis, 
Panactum, Decelea, and Oropus, and a force of ten thousand cavalry 
permanently stationed in the country, Attica would have been pro- 
tected from invasion, while her fleets ravaged the coasts of the 
enemy. As it was, while attempting to make distant conquests, slie 
was unable to hold her own. Attica was ravaged in the Pelopon- 
nesian war by an enemy, whom the Athenians were unable to 
encounter, and the occupation of Becelea was a source of constant 
peril and distress. 

Nor indeed could Athens have been defended against an army of 
sixty thousand Peloponnesians, had they possessed the science of 
besieging which was learned a century later. Alexander with snch a 
force would have taken Athens, as he ^ook Thebes, by storm. A 
country denuded of its defences may be smitten by a coup de main, 
while it is sending its armaments all over the world. The dialogue 
in Henry Y. act I. scene 2, contains truths applicable to all time : 

KIKO HEKRT. 

We mnat not only arm to invade the French, 
Bat lay down onr proportions to defend 
Asainst the Scots, who will make road upon us 
mth all advimtages. 

AROHBISHOP or CAITTEBBUKY. 

They of the marches, graciouE sovereign. 
Shall he a wall snfficient to defend 
Our Inland firom the pilfering borderers. 

KINO HENBT. 

We do not mean the conrsing snatchers only, 
But fear Idie main intendment of the Scot, 
Who hath been still a giddy neighbour to us ; 
For you shall read, that my great grandfather 
Never went with his forces into France, 
But that the Scot on his unfumish'd kingdom 
Came pouring, like the tide into a breach. 
With ample and brimflilness of his force ; 
Galling the gleaned land with hot Maays ; 
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Oirdirri^ with grievous siege castles and towns * 
• J'-'! Tliat England, being empty of defence, 

vj. Hath shook and trembled at the ill neighbourhood. 

^ ^ ARCHBISHOP OF CANTEKBURY. 

' - ■* She hath been then more fear'd than harm'd, my liege. 

''-" WESTMORELAND. 

^i : But there's a saying very old and true— 

^ ; 1/ that you vnll France vrin, 

''^' ■ Tlien vnth Scotland''jirst begvn, : 

rei!; Philip of Macedon began with his neighbours before he turned his 
::r arms against southern Greece; and took care to subjugate Greece 
Ml before he thought of attacking Asia. The Athenians, in their first 
z t struggle for supremacy in Greece, ruined themselves by distant wars. 
J : The expedition to Egypt, B.C. 460, lost thera two hundred gallies, and 
c^ contributed to cripple their efforts when they were eugaged in war in 
r their own neighbourhood. E^sh as this was, it is mr exceeded in 
i folly by the enterprise against Sicily, undertaken at a time when 
: L there was a confederacy of powerfid states ready to assail them at 
ds' the first opportunity. The attack on Syracuse was a measure 
vc' of doubtful advantage, even had it succeeded. Alcibiades had 
< formed a plan to conquer Sicily, Carthaee, and the Italian peninsula, 
r5: which last country would supply abundant material for augmenting 
the Athenian navy ; he would then raise a large body of Iberian mer- 
j. cenaries, and attack Peloponnesus by land and sea ; Greece must 
S thus finally yield to their arms. This was the very thing which 
Carthage tried against Rome and failed. And Athens must have 
r failed, with all her distant conquests, if unprovided with a domestic 
:' force for defence : the combined power of the Greek allies would 
:: have been too much for her. But it did not come to this: the 
Sicilian expedition was ill-planned, and ill-managed ; and its failure 
. led to the first overthrow of Athenian power. 
:; Nor was Athens any veiser — wiser, I mean, in her imperial pro- 
jects — after her recovery from the great disaster of the Peloponnesian 
war. Her spirit had formerly been greater than her strength : much 
of this survived, and she again aspired to empire, but did not adopt 
those measures which were necessary to insure success She re- 
covered indeed a good deal of her former power, owing to the inca- 
pacity of the LacedflBmonians, who aUenated their best allies, and had 
not the means of standing by themselves. But the very facility with 
which Athens reascended to her former position seems to have caused 
her second downfall. The people were mdisposed to military service ; 
their discipline became still more relaxed; they hired mercenaries 
over whom they had little control, and whom they did not pay with 
regularity. In short, their system of warfare was infected with those 
vices which Demosthenes so forcibly points out in his Philippics, 
and which I need not recapitulate. One of the disastrous con- 
sequences' was the Social war, which deprived them of some of their 
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best allies, and crippled their resources, at the critical time when 
they were engaged in hostilities with Philip. This mattered less 
while the war was carried on at a distance. Though Philip captured 
their town&on the coast of Macedonia and Thrace, they retained most 
of the .^Elgsean islands, and were able to annoy him by their navy. 
But when Philip, having reduced Thessaly and Phocis, was in a con- 
dition to carry the war into Attica, then was felt the want of that 
foresight, which should have provided long beforehand a national 
force capable of re]3elling invasion. The extraordinary exertions of 
Ilemostiienes contrived even then to procure allies, and to bring the 
eontest to a doubtful issue. A few more men and a little betteroisci- 
pline and generalship might have turned the scale the other way. To 
illustrate the matter by a few striking facts — ^At Marathon, where 
Athens fought for her existence, her heavy-anned wer« 10,0()0. At 
Tanagra and at Chieronea, where she foujght for her independence, 
they were scarcely 12,000. In the expedition against Syracuse she 
lost in men, including all kinds of force, upwards of 60,000, besides 
all her ships and materials of war. At Tanagra the seale was turned 
against her by the desertion of the Thessalian horse. Had she been 
aole to brin^ ten thousand horse into action asainst Philip^ she might 
have won Cbsronea, or prevented his taking the field. 

What is done cannot oe undone ; yet it may be read as a lesson to 
future time. Athens fell for the reasons above indicated ; because 
her people, though buoyant wi£h spirit and energy, though proud of 
their imperial sway and ambitious of its extension, had not the pra- 
dence to organise, to cement, to consolidate ; they did not discipline 
their strength, nor make the most of their resources ; consequently, 
though they could gain dominion^ they could not keep it. Was this 
the fault of their political institutions? No. It is attributable 
rather tiO the want of historical experience. 

But the real empire of Athens — ^that which was destined to be the 
most glorious, the most extended, and the most durable — was not one 
of material power, nor of commercial prosperity, but an empire of 
art, science, and lit^^ture. With this she was to conqiier not armies 
and fortresses, but the minds and souls of men, and to establish over 
them a peaceful and civilising sway. 

Solon, in the beginning of the sixth cenl^ury before Christ, had 
given them a code of laws admirable for its wisdom and moderation, 
ior its practical character, for the skill by which it reconciled opposing 
classes to each other, and provided for the growing wants o£ a people 
who were rising into mental activity and national power. ICotwith- 
standing the intervening usurpation o£Pisistratus, the Solonian insti- 
tutions took root in the mind of Athens, and produced their fruits at 
a later period. The Persian wars not only roused up the popular 
energies, but gave the impulse to that ^nius in art and. poetry, 
which astonished the world. Then Phidias and his scholacs ; thea 
Ictinus, CalUcrates, Mnesicles, CaUimachus^ Coroebus^ Metagenes, 
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displayed their wonderful talents in architecture and sculpture. The 
Parthenon and Propjlsea, the Odeum, the temple of Eleusis, the 
colossal image of Pallas, and the other magnificent productions of 
that period, were the most dorious trophies oi Marathon and Salamis. 
Athens then became one of the principal seats of pictorial art, and 
though the greatest painters did not happen to be natives of her city, 
she nad her own« Micon,. her Pleistaenetus, Pansenus, Apollodorus ; 
while she excited emulation, and gave encouragement to {dl. 

"Before the Persian war" — says ThirlwalT — "Athens had con- 
tributed less than many other cities, her inferiors in magnitude and 
in political importance, to the intellectual progress of Greece. She 
baa produced no artists to be compared with those of Argos, Corinth, 
Sicyon, ^dna, Laconia, and of many cities both in the eastern and 
western colonies. She could boast of no poets so celebrated as those 
of the Ionian and ^olian schools. But her peaceful glories quickly 
followed and outshone that of her victories, conquests, and political 
ascendancy. In the period between the Persian and Peloponnesian 
wars, both literature and the fine arts began to tend towards Athens, 
as their most favoured seat. For here, above all other parts of 
Greece, genius and talents were encouraged by an ample field of 
exertion, Dy public sympathy and applause, as well as by the prospect 
of other rewards, which however were much more sparingly bestowed. 
Accordingly it was at Athens that architecture and sculpture reached 
the highest degree of perfection which either ever attained in the 
ancient world, and that Greek poetry was enriched with a new kind 
of composition, the drama, which united the leading features of every 
species before cultivated in a new whole, and exhibited all the grace 
and vigour of the Greek imagination, together with the full compass 
and the highest refinement of the form of the language peculiar 
to Attica." 

After the imagination of the people had been excited by the 
sublime muse of Jilschylus, their ears charmed and their taste refined 
by the graceful composition of Sophocles and Euripides, and after 
the theatre had resounded with the wild drolleries of the comic poets, 
then, and not before, arose the prose literature of Athens. Thucydides, 
somewhere about the year b. c. 456, had heard the father of history 
recite a portion of his marvellous work at the Olympic games. It 
drew tears from his eyes, and awakened in him the spirit of emula- 
tion ; so says the story. There had beeu' prose composition before 
Herodotus, but none of it had survived. Pherecydes of\ Soyros had 
written mythical narratixres and discourses : Xanthus of Lydia, Cad- 
mus and Hecatsus of Miletus had applied prose to historical sub- 
jects : but Herodotus- was the first who handled his subjeots in such 
a manner as to deserve the title of historian, ^ A Halioamassian by 
birth, he became in his middle a^e> an admirer of Athenian institu- 
tions, and even drew some of his inspiration from Athens. In the 
year B.C. 448 he read a portion of his history at* the Panathenaio 

dd2 
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festival, and received a reward of ten talents. At a later period be 
accompanied the Athenian colony to Thnrii. It has been observed 
by Ljtton Bulwer, that " somethmg of the art of Sophocles may be 
traced in the easy skill of his narratives, and the magic yet tranquil 
energy of his descriptions." Donaldson has noticed the same thuig, 
and expressed an opmion in some part of his writings, {I speak from 
memory,) that Herodotus, in the revising of his history, may bare 
adopted some of the language of Sophocles. The concluding lines of 
the CEidipus strikingly remind one of the speech of Solon to Croesus. 
But here Sophocles most probably borrowc^l from the historian. 

The history of the Feloponnesian war has become a household 
book in England. The merits of Thucydides as an historian, and his 
defects as a writer, are pretty fairlystated by Cicero in the subjoined 
passa^ from the Orator: (s. q.) Xenophon committed errors as an 
historian ; yet is there not a wonderful charm about his Cyropiedia 
and Anabasis ? Cicero calls his language sweeter than honey^ and 
the voice of the Muses : 

" Thucydides res gestas et bella narrat, et prselia^ graviter sane et 
probe ; sed nihil ab eo transferri potest ad forensem usum et publi- 
cum. Ips8B illsB conciones ita multas habent obscuras abditasque 
sententias, vix ut intelligantur : quod est in oratione civili vitium vel 
maximum. Quae est autem in hominibus tanta perversitas, nt, in 
ventis frugibus, glande vescantur? An victus hominum Athenien 
sium beneficio excoli potuit, oratio non potuit ? Quis porro unquam 
Grseoorum rhetorum a Thucydide quidquam duxit ? At laudatus est 
ab omnibus : fateor : sed ita, ut rerum explicator prudens, severus, 
gravis ; non ut in judiciis versaret causas, sed ut m historiis bella 
narraret. Itaque nunquam est numeratus orator. Nee vero, si 
historiam non scripsisset, nomen ejus extaret, cum pnesertim fuisset 
honoratus et nobihs. Hujus tamen nemo neque verborum neque sen- 
tentiarum , gravitatem imitatur ; sed, cum mutila qussdam et hiantia 
locuti sunt, qusB vel sine magistro facere pot^aerunt, germanos se 
putant esse Tnucydidis. Nactus sum etiam qui Xenophontis sinulem 
esse se cuperet; cujas sermo est ille quidem melle dulcior, sed a 
forensi strepitu remotissimus." 

From the time when prose literature commenced at Athens to the 
time of her decay as a republic, there was no lack of writers there. 
The city was illuminated with a variety of publications — speeches, 
essays, pamphlets and treatises, on questions of politics ana public 
economy, on agriculture and mining, on natural history, poetry, 
rhetoric, ethics and metaphysics. The names of Antiphou, Isocrates, 
Plato, Antisthenes, Aristotle, Theophrastus, and others, immediately 
occur to us. Philosophy, during the time I am speaking of, received 
its .greatest development at Athens. Its ori^ is referable to a much 
earlier period. Apart from its connexion with religion and poetry, 
the philosophy of the Greeks may be said to have be^n vnth the 
■even sages, of whom Athenian Solon was one, in the sixth century. 
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Thales of Miletus was a mathematician and astronomer. He and 
his pupil Anaximenes made known to the world their speculations on 
cosmogony and the nature of the Deity. Subtle theories were pro- 
pounded by those of the Eleatic school, Xenophanes, Parmenides, 
and Zeno. Pythagoras taught his doctrine of the transmigration of 
souls, and communicated discoveries in geometry and other science. 
Anaxa^oras first promulgated a belief in the umty of the Godhead, 
for which the Athenians, intolerant as yet of any tenets inconsistent 
with the established religion, threw him into a prison, and he was 
with diflBculty extricated by his friend Pericles. Something in the 
nature of philosophy was infused into the public mind through the 
medium of the drama, chiefly by the writings of Euripides. The 
Sophists (as they were called) gave lectures, and taught the art of 
subtle disputation. But he who most effectually contributed to rouse 
the true spirit of philosophical inquiry was the man, whose name 
stands pre-eminent in the heathen world for wisdom and virtue, 
whom tne Delphic oracle pronounced to be the wisest of men, viz. 
Socrates, the son of Sophroniscus. 

As I am not writing a history of Socrates, I stop not to enter into 
a discussion concerning his character, or his opimons, or the nature 
of his teaching. Enough to say, that he believed in the immortalit} 
of the soul ; he was practically, as well as theoretically, a good man ; 
as he had been a brave solcuer, so was he a lover of truth, and a 
detester of humbug and affectation. He taught, by precept and 
example, the duties of patience and fortitude, of being firm in action 
and mild in language. The more abstruse doctrines ascribed to him 
in the Platonic dialogues probably represent the opinions of Plato 
himself rather than his master. Socrates however gave the impulse 
to those inquiries, which his disciples so ardently pursued. £^m 
his school sprang, directly or indirectly, the various sects of philoso- 
phers, whose doctrines were soon to be carried to the farthest ends of 
the Grecian world, and three centuries afterwards enlightened the 
mind of the iUustrious Homan who has discoursed about them so 
copiously : 

" Socrates mihi videtur, id quod constat inter omnes, primus a 
rebus occultis, et ab ipsa natura involutis, in quibiis omnes ante eum 
philosophi occupati fuerunt, avocavisse philosophiam, et ad vitam 
communem adauxisse: ut de virtutibus et vitiis, omninoque de 
bonis rebus et malis quaereret; coelestia autem vel procul esse a 
nostra cognitione censeret, vel, si maxime cognita essent, nihil tamen 
ad bene vivendum. Hie in omnibus fere sermonibus, qui ab iis, qui 
ilium audierunt, perscripti varie, copiose sunt, ita disputat, ut nihil 
affirmet ipse, refellat alios ; nihil se scire dicat, nisi id ipsum ; eoque 
prsBstare ceteris, quod iUi, quss nesciant, scire se putent ; ipse se 
nihil scire, id unum sciat ; ob eamque rem se arbitrari ab Apolline 
omnium sapientissimum esse dictum, quod hsec esset una omnis 
sapientla, non arbitrari sese scire, quod nesciat : qnss cum diceret 
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oonstanteri et in ea sententia permaneret, omnis ejas oratio turn in 
yirtute landanda, et in omnibus hominibus ad virtutis studium cobor- 
tandis consamebatur, ut e Socraticorum libris, maximeque Platonis 
intelligi potest. Platonis autem auctoritate, qui varius et multiplex 
et copiosus fuitj una et cousentiens duobus vocabulis philosophic 
fonna instituta est, Academicorum <et Peripateticorum ; qid rebus 
congruentes, nominibus difPerebant. Nam cum Speusippum, sororis 
fiUum, Plato philosophic quasi heredem reliquisset ; duos autem prse- 
stantissimos studio atque doctrina, Xenocratem Chalcedonium, et 
Aristotelem Stagiritem ; qui erant cum Aristotele, Peripatetici dicti 
sunt, quia disputabant inambulantes in Lyceo : illi autem, qui Plato- 
nis instituto in Academia, quod est alterum gymnasium, coetus erant, 
et sermones habere soliti, e loci vocabulo nomen habuerunt. Sed 
utrique, Platonis ubertate completi, certam quandam disciplinse for- 
mulam composuerunt, et eam quidem plenam ac refertam: illam 
autem Socraticam dubitationem de ommbus rebus et nulla affirma- 
tione adhibita consuetudinem disserendi reliquerunt. Ita facta est^ 
quod minime Socrates probabat, ars qusedam philosophise, et rerum 
ordo et descriptio discipline: quae quidem erat primo duobus, ut 
dixi, nominibus una ; ninil enim inter Peripateticos et illam veterem 
Academiam differebat : abundantia quadam ingenii prsestabat, ut mihi 
videtur quidem, Aristoteles : sed idem fons erat utrisque, et eadem 
rerum expetendarum fugiendarumque partitio." — (Academ. Qunst. 
I. 4.) 

Of Aristotle says the Roman elsewhere — "excepto Platone, baud 
scio an recte dixerim principem philosophorum." iMot the bom child 
of Athens, he was hers by adoption. Atnens may fairly claim the man, 
who was so many years the disciple of Plato, and whose teachinf" has 
made the name of her Lyceum so renowned. Consider now tor a 
moment, what Athens has done. In the course of three centuries 
she has either introduced, or encouraged and brought to perfection, 
legal and political science — ^architecture, sculpture, and painting — ^the 
drama, histoiy, oratory, philosophy. Teachers of all muds, emanat- 
ing from the Socratic school, under the various narfies of Academics, 
Stoics, Peripatetics, Epicureans, become the instructors of the 
heathen world, and continue to be so, till a higher and more authori- 
tative teacher comes to supersede, them. This was the true empire 
of Athens. Her political power wanes and disappears ; kingdoms 
rise and fall; revolution after revolution passes over the face of 
Europe as well as of Greece ; yet new triumphs still come to the 
Alma Mater of Grecian learning ; people of all nations congre^te to 
the fountain of knowledge by her Acropolis, and her missionanes, in- 
cluding almost all of the Greek race, have gone over the world, to con- 
quer ic with civilisation. At first, the ^gsoan and the coasts of Asia 
Minor are the scene of her activity ; at a later period, we shall find, 
she forms the intellect of the colonies of Sicily and Magna Gnecia ; 
she has penetrated Italy^ and is shedding the light of knowledge and 
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awakening thought through Gaul by Marseilles, and along the coast 
of Africa by means of Cyrene. She has sailed up both sides of the 
Duxine, and deposited her literary wares, as traders nowadays leave 
samples of merchandise. The wnole of Asia Minor and 8yria re- 
sounds with her teaching ; barbarians are quoting fragments of her 
tragedians ; Greek manners are introduced and perpetuated on the 
Tigris and Euphrates, the Hydaspes and Acesines. But there is no 
place so intimately connected with the glories of Athens, as that city 
which rose about the time of her political decline — I mean Alexan- 
dria — rose as if for the very purpose of becoming a capital seat of 
learning, to spread the literature of Athens to the most distant 
regions ; fuliilunff in this the desire of her beneficent founder, the 
pupil of Aristotle, whose soul, uniting a devotion to letters with a 
genius for sovereignty, was not content with conquests, unless they 
added to the field of knowledge, and who, when he was in India, paid 
a ^aceful homage t/O the city of intellect, by confessing that he was 
doiujg his great acts to gain the immortal praise of the Athenians. 

That Athens became so intellectually great was owing to many 
causes — to her democratic energy and early military successes — to 
her situation, climate, and natural oeauties — to her commerce — to the 
habits of life and customs of her people. 

A confined triangle, perhaps fifty miles its greatest length, and 
thirty its greatest breadth ; two elevated rocky oai'riers, meeting at 
an ans'le ; three prominent mountains, commanding the plain, Parnes, 
Pentelicus, and Hymettus ; a mUd climate ; a somewhat meagre soil, 
containing sufficient pasture for sheep and goats, yielding barley 
and even wheat to the skilful cultivator ; with good figs, excellent 
oil and honey ; fisheries productive ; silver and metallic earths, and 
quarries of beautiful marble — such was Attica, regarded in an agri- 
cultural and material point of view. Looking at her commercial 
capabilities, we should notice her central situation with Tespect to 
Greece, and her commodious harbours, which were so placed as to 
receive vessels during all winds. And these natural advantages were 
improved by the incmstry of the population, and by the encourage- 
ment afforded to strangers who settled at Athens for the purposes of 
trade. All of which helped to make Athens a seat not only of naval 
power and commercial wealth, but one of art and learning. For of 
course it was necessary that the artists and students and au the tribe 
of visitors, who flocked to the metropolis of knowledge, should have 
the means of living well and enjoying themselves. And this accord- 
ingly they found in abundance. Athens had only too many resources 
for an elegant, nay, a luxurious abode. So plentiful were the imports 
of the place, that it was a common saying, that the productions, 
which were found singly elsewhere, were Drought all together in 
Athens. The native wme of Attica was not of the best quality ; but 
the richest wines were brought from the isles of the JDgsean ; the 
finest wool and carpeting from Miletus; all varieties of luxnriei 
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came from Asia and the Euxine and the coasts of the Mediterranean 
The Athenians did not much condescend to manufactures themselves; 
bat they encouraged them in others ; and a population of foreigners 
caught at the lucrative occupation both for home consumption and 
for exportation. Their cloth, and other textures for dress and fiimi- 
< ture, and their hardware, for instance, armour, were in great request. 
Labour was cheap ; stone and marble in plenty ; and the taste and 
skill, which at first were devoted to public buildmgs, as temples and 
porticos, were in course of time applied to the mansions of public 
men. 

But the mental inspiration or the Athenians was owing less to any 
artificial improvement of the natural advantages of their fatherlajia, 
than to the nature and quality of the air they breathed and the soil 
ihej trod. It is a^eed on all hands, that tne purity of the air of 
Attica had a beneficial effect not only on the buildings and the vege- 
tation of the country, but on the temper and genius of the people. 
And who can tell how the enthusiasm of the poets and orators may 
have been kindled by the rock of the Acropolis and the magnificent 
scenery which it commanded, independently even of its historical 
traditions and reminiscences? An eloquent writer in the Catholic 
University (Gazette warms with the subject, as if he had been himself 
an Athem&n — 

" Many a more fruitful coast or isle is washed by the blue ^gaean ; 
many a spot is more beautiful or sublime to see, many a territory 
more ample ; but there was one charm in Attica^, which in the same 
perfection was nowhere else. The deep pastures of Arcadia^ the 
plain of Argos, the Thessalian vale, these had not the ^t ; Boeotia, 
which lay to its immediate north, was notorious for its very want 
of it. ^e heavy atmosphere of that Boeotia might be good for 
vegetation ; but it was associated in popular belief with the dnlness 
of the Boeotian intellect : on the contrary, the special purity, elasticity, 
clearness, and salubrity of the air of Attica, fit concomitant and 
emblem of its genius, did that for it which earth did not ; — ^it brought 
out every bright hue and tender shade of the landscape on which it 
was spread, and would have illuminated the face even of a more bare 
and rugged country. 

"The Attic olive tree was so choice in nature and so noble in 
shape, that it excited a religious veneration ; and it took so kindly to 
the light soil, as to expand into woods upon the open plain, ana to 
climb up and fringe the hills. The clear air brought out, yet blended 
and subdued, the colours on the marble, till they had a softness and 
harmony, for all their richness, which in a picture looks exaggerated, 
yet is after all within the truth. The same delicate atmosphere 
freshened up the pale olive, till the olive glowed like the arbutus or 
beech of the Umbnan hills." 

He goes on to speak of the thyme and thousand fragrant berba 
which carpeted Hymettus, and the hum of bees upon its flowery hili 
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the prospect over the -^g«ean, where we might " follow with our eyes 
the chain of islands, whicli, starting from the Sunian headland, seemed 
to offer to the fabled divinities of Attica, when they would visit their 
Ionian cousins, a sort of viaduct thereto across the sea : the dark 
violet billows with their white edges down below; those ^ceful 
fan-like jets of silver close upon the rocks, which slowly nse aloft 
like water spirits from the deep, then shiver and break and spread 
and shroud themselves, and disappear, in a soft mist of foam ; the 
gentle, incessant heaving and pantmg of the whole liquid plain ; and 
the long waves, keeping steady time, like a line of soldiery, as they 
resoundupon the hollow shore." 

Our greatest poets have celebrated the intellectual achievements of 
Athens ; none so well as Milton : 

Behold 
Where on the .£gean shore a city stands, 
Built nobly, pure the aur, and light the soil ; 
Athens, the eye of Greece, mother of arts 
And eloquence, native to famous wits 
Or hospitable, in her sweet recess. 
City or suburban, studious walks and shades. 
See there the olive grove of Academe, 
Plato's retirement, where the Attic bird 
Trills her thick-warbled notes the summer long ; 
There flowery hiU Hymettus, with the sound 
Of bees' industrious murmur, oft invites 
To studious musing ; there Ilissus rolls 
His whispering stream : within the walls then view 
The schools of ancient sages ; his, who bred 
Qreat Alexander to subdue the world, 
Lyceum there, and painted Stoa next : 
There shalt thou hear and learn the secret power 
Of harmony, in tones and numbers hit 
By voice or hand ; and various measured verse, 
.£olian charms and Dorian lyric odes, 
And his who gave them breath, but higher sang. 
Blind Melesigenes, thence Homer call'd, 
Whose poem Phoebus challenged for his own : 
Hence what the lofty grave tragedians taught 
^ chorus or iambic, teacheis best 
Of moral prudence, with delight received 
In brief sententious precepts, while they treat 
Of fate and chance and change in human life, 
Hi^ actions and high passions best describing : 
Thence to the famous orators repair, 
Those ancient, whose resistless eloquence 
Wielded at will that fierce democratie, 
Shook the arsenal, and fulmined over Greece 
To Macedon and Artaxerxes' throne : 
To sage philosophy next lend thine ear, 
From heaven descended to the low-roof d house 
Of Socrates ; see there his tenement, 
Whom well inspired the oracle pronounced 
Wisest of men ; from whose mouth issued forth 
MelMuous streams, that watei'd all the schools 
Of Academics old and new, with those 
Sumamed Peripatetics, and the sect 
Epicurean and the Stoic severe. 

Shelley's panegyric (in his Ode to Liberty; is one of a much 
wilder strain : 
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Tlie nodding promontories, and blue isles, 

And oloud-like mountains, and dividuous waves 
Of Greece, basked glorious in the open smiles 

Of favouring heaven : from their enchanted caves 
Prophetic echoes flung dim melody. 
On the unapprehensive wild 
The vine, the com, the olive mild, 
Grew savage yet, to human use unreconciled ; 
And, like unfolded flowers beneath the sea. 

Like the man's thought dark in the infant's brain» 
Like aught that is which wraps what is to be, 
Art's deatiiless dreams lay veiled by many a vein 
Of Parian stone ; and yet a sjwechless child. 
Verse murmured, and Philosophy did strain 
Her lidless eyes for thee ; when o'er the Mgesai mun 

Athens arose ; a city such as vision 

Builds from the purple crags and silver towers 
Of battlemented cloud, as in derision 

Of kingliest masonry : the ocean floors 
Pave it ; the evening sky pavilions it ; 
Its portals are inhabited 
By thunder-zoned winds, each head 
Within its cloudy wings with sunflre garlanded, 
A divine work I Atihens diviner yet 

Gleamed with its crest of columns, on the will 
Of man, as on a mount of diamond, set ; 
For thou wert, and thine all-creative skill 
Peopled with forms, that mock the eternal dead 
In marble immortality, that hill 
Which was thine earliest throne and latest oiaclfi. 

Within the surface of Time's fleeiiiig river 

Its wrinkled image lies, as then it lay 
Imraoveably unquiet, and for ever 

It trembles, but it cannot pass away ! 
The voices of thy bards and sages thunder 
With an earth-awaking blast 
Through the caverns of the past ; 
Religion veils her eyes ; Oppression shrinks aghast ; 
A winged sound of joy, and love, and wonder. 
Which soars where Expectation never flew. 
Bending the veil of space and time asunder ! 
One oceui feeds the clouds, and streams, and dew ; 
One sun illumines heaven ; one spirit vast 
With life and love makes chaos ever new, 
As Athens doth the world with thy delight renew. 

Where was the education which produced these results P — Such is 
a question which a modern philanthropist, husied in schemes for the 
dissemination of useful knowledge, would he inclined to ask: and 
certain it is, that, whatever be the natural capabilities of men, what- 
ever their advantages of descent, race, soil, climate, &c., there must 
be some training to draw forth their native powers, and furnish their 
minds with knowledge. The ordinary scholastic education at Athens 
would not be thought much of now-a-days. The schools were day- 
schools, established on speculation by persons seeking to gain a 
livelihood, varying in quality accordir^ to the attainments of the 
different masters, (Demosthenes boasts that he had been sent to 
respectable schools,) yet all pursuing pretty much the same system 
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of teaching^ Boys went to them at the age of six and remained tili 
they were sixteen. During this period the son of a respectable citizen 
was committed to the charge ot" his Fcedugogus^ usually an intelligent 
slave, who took him every day (except on festivals and holidays; to 
the school and the gymnasium ; for bodily exercises were considered 
as important as those of the mind. The rudiments at school were 
grammar, writing, and cyphering: the higher hterary instruction 
consisted in reading the poets, especially Homer, and committing 
portions of them to memory. At the best schools the lesson was 
very likely accompanied with instructive comment and explanation. 
E>eading of prose authors probably came in fashion as the number of 
prose works increased. Music was deemed an important, though 
not absolutely essential, part of a liberal education. It was com- 
menced at the age of thirteen. The favourite instrument in more 
ancient times was the flute, and Aristotle tells us, that at the close of - 
the Persian war there was hardly any Athenian citizen who could not 
play it ; but afterwards the harp and the lyre were preferred, because 
the flute distorted the face and did not allow accompaniment with 
the voice. 

Such was the routine of schooling at Athens, better there probably 
than anywhere else ; (and we know that Theban parents sometimes 
sent their sons to Athenian schools ;) yet the amount of actual 
acquirement was not very great. Arithmetic and the rudiments of 
music ; such a knowledge of his own language, and such cultivation 
of literary taste, as enabled him to enjoy the works of Greek writers, 
and to express himself with propriety; this, together with good 
manners, formed the sum total of what the best educated Athenian 
learned at school. There was no higher course of scholastic educa- 
tion; nothing further was open to the aspiring youth, except the 
lectures of the sophist or rhetorician ; but this sort of instruction did 
not come into vogue till after the close of the Peloponnesian war. 
At sixteen: the state took him in hand, and for two years compelled 
his attendance at the public gymnastic schools, where he was dis- 
ciplined in manly exercises, and served that apprenticeship which 
enabled him to perform military service for his country. 

^'or were there any public institutions at Athens for popular 
education ; although some of the measures of her leading statesmen 
tended indirectly to promote that end. Pisistratus fbrmed a library, 
to which he gave access to his countrymen, and made a careful col- 
lection of the Homeric poems. These and other poems, to diffuse 
the knowledge of them, were recited at the Panathencea; an edict 
was issued by Hipparchus, making such recital computsory. Measures 
of this sort were most important, when books, or manuscripts, were 
scarce and dear. According to Bockh there was no trade in books 
at Athens before the time of Plato. It is shown in the Gharicles, 
that books were sold, and private libraries formed, at an earliex 
period; but the price of them must have been very high. 
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Cimon employed his ample fortune in embellishing the city and 
adoriiing the public places with trees. He built the first of those 
noble porticos, of which we hear so much in Athens, and formed the 

f roves, which in process of time became the celebrated Academy, 
'ormerly it was a piece of waste ground, two miles north of the city: 
under Cimon's hands it became a park or grove, laid out with shacly 
walks and fountains, and containing open lawns and courses for 
exercise or recreation. Little thought the gallant soldier, what 
sort of lessons would be learned a century later in the walks of 
Academus. 

It was Pericles who did the most to foster the genius of his 
countrymen. It was his wish to make Athens a seat of empire : in 
this he failed ; but he succeeded in making her a seat of knowledge, 
without aiming at ii so directly, as well by his patronage of art and 
science, as by the whole tenor of his administration. It was his 
policy to increase the power of the multitude, and to elevate their 
minds to a sense of their own importance. With this view he 
heiglitened the attractions of the theatres, and threw them open to 
all the citizens, and, while he laboured to render Athens more glorious 
and more magnificent, he taught the people to consider that this 
glory, this magnificence, was their own. Thus were the feelings 
of every Athenian identified with his country; his civic duties 
ennobled his character, and advanced him as a social and intellectual 
bein^. Here then lay a part of the secret — ^how Athens was enabled 
to aehieve so much as an insti-uctress of men. The topic has been 
well handled by Lytton Bulwer in his "Rise and Fall of Athens :" 

" We cannot but allow the main theory of the system to have been 
precisely that most favourable to the pro(Ugal exuberance of energy, of 
intellect, and of genius. Summoned to consultation upon all matters, 
from the greatest to the least ; — compelled to a lively and unceasing 
interest in all that arouses the mind, or elevates the passions, or 
refines the taste ; — supreme arbiters of the art of the sculptor, as the 
science of the lawgiver — judges and re warders of the linmer and the 
poet, as of the successful negociator or the prosperous soldier ; — ^we 
see at once the all-accomplished, all-versatile genius of the nation, 
and we behold at the same glance the efl^ect and Ijie cause : — every- 
thing being referred to the people, the peopled learned of everything 
to judge. Their genius was artificially forced, and in each of its 
capacities. They had no need of formal education. Their whole life 
was one school. The very faults of their assembly, in its proneness 
to be seduced by ex-traordinary eloquence, aroused, the emulation of 
the orator, and kept constantly awake the imagination of the audience. 
An Athenian was, by the necessity of birth, what Milton dreamt 
that man could oidy oecome by the labours of completest education: 
in peace a legislator, in war a soldier — in all times, on all occasions, 
acute to judge, and resolute to act. All that can inspire the thought 
or delight the leisure were for the people. Theirs were the portico 
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and the school — theirs the theatre, the gardens, and the baths; they 
^ere not, as in Sparta, the tools of the state — they were the state ! 
Lycurgus made machines, and Solon men. Lacedemon flourished 
and decayed, bequeathing to fame men only noted for hardy valour, 
fanatical patriotism, and profound but dishonourable craft, attracting 
indeed the wonder of the world, but advancing no claim to its grati- 
tude, and contributing no single addition to its intellectual stores. 
But in Athens the true blessing of freedom was rightly placed in the 
opinions of the souL Thought was the common heritage which every 
man might cultivate at his will. This unshackled uberty had its 
convulsions and its excesses, but producing unceasing emulation and 
unbounded competition, an incentive to every effort, a tribunal to 
every claim, it broke into philosophy with the one — into poetry with 
the other — into the energy and splendour of unexampled mtelligence 
with all. Looking round us at tnis hour, more than four-and-twenty 
centuries after the establishment of the constitution we have just 
surveyed — in the labours of the student — in the dreams of the poet 
— in the aspirations of the artist — ^in the philosophy of the legislator 
— ^we yet behold the imperishable blessings we derive from the liber- 
ties of Athens and the institutions of Solon. The life of Athens 
became extinct, but her soul transfused itself, immortal and immor- 
talising, through the world.'' 

"As the Romans deified law" — says the same eloquent writer in 
the ' Catholic University Gazette,' who has been already quoted — 
" so the Athenians deified the beautiful. A people so speculative, so 
imaginative, which throve upon mental activity as other races upon 
repose, and to whom it came as natural to think, as to a barbarian to 
smoke or to sleep, such a people were in a true sense born teachers, 
and merely to live among them was a cultivation of mind. Hence 
they suddenly took their place in this capacity from the time that 
they had emancipated themselves from the aristocratic families, with 
which their history opens. The Athenians felt that a democracy was 
but the political expression of an intellectual isonomy, and, when 
they had obtained it, and taken the Beautiful for their Sovereign, 
instead of Pisistratus, they came forth as the civilizers,' not of Greece 
only, but of the European world. 

" A century had not passed from the expulsion of the Pisistratid®, 
when Pericles was able to call Athens the education or schoolmistress 
of Greece. And, ere it had well run out, upon the Athenian misfor- 
tunes in Sicily, the old Syracusan, who pleaded in behalf of the 
prisoners, ^onjured his fellow-citizens, ' in that they had the gift of 
Keason,' to have mercy upon those, who had opened their land as a 
common school to all men ; and he asks — ' To what foreign land will 
men betake themselves for liberal education, if Athens be destroyed ?' 
And the story is well known, when, in spite of his generous attempt, 
the Athenian prisoners were set to work in the stone-quarries, how 
those who could recite passages from Euripides, found the talent 
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serve them instead of ransom, for their liberation. It was hardly 
more than the next generation, when her civilization was conveyed 
by the conquests of Alexander into the very heart of further Asia, 
and was the life of the Greek kingdom which he founded in the east. 
She became the centre of a vast mtellectual propagandism, and had 
in her hands the spell of a more wonderful iimuence than the semi- 
barbarous power wnich first conquered and then used her. Wherever 
the Maceaonian phalanx held its ground, thither came a colony of 
her philosophers; Asia Minor ana Syria were covered with her 
schools, while in Alexandria her childreuj Theophrastus and Deme- 
trius, became the life of the great literary undertakings which have 
immortalized the name of the rtolemies." 

It was the boast of PerioleSj that the Athenians loved virtue and 
sought to do what was right' and ^ood and noble, not from servile 
feelmg, not because they were obliged, not from fear of the law or 
any penal consequences of acting^diuerently, but because it was their 
nature so to act, because it was so truly pleasant. Their political 
bond was good will and generous sentiment. They were loyal citi- 
zens, active, hardy, brave, munificent, from their love of wnat was 
high, and because the virtuous was the enjoyable, and the enjoyable 
was the virtuous. While in private and personal matters each 
Athenian was suffered to please himself, without any tyrannous 
public opinion to make him feel uncomfortable, the same freedom of 
will did but unite them together in concerns of national interest, 
because obedience to the magistrates and the laws was with them a 
sort of passion ; it was their instinct to shrink from dishonour and to 
repress miustice. They could be splendid in their feasts and spec- 
tacles without extravagance, because the crowds whom they attracted 
from abroad repaid them for the outlay ; and such large hospitality 
did but cherish in them a fhmk, unsuspicious, and courageous spirit, 
which better protected them than a pile of state secrets and exclu- 
sive laws. Nor did this jovous mode of life relax them, as it might 
relax a less noble race ; ror they were warlike without effort, and 
expert without training, and rich in resources by the gift of nature, 
and, after their fill of pleasure, were only more gallant in the field, 
and more patient and enduring on the march. They could love the 
fine arts and studj the sciences without becoming effeminate ; debate 
did not blunt their energy, nor foresight of danger chill their daring; 
but, as their tragic poet expresses it, " the loves were the attendants 
upon wisdom, and had their share in the action of every virtue." 
Thus boasted Pericles, and orators who succeeded him gave expres- 
sion to similar opinions. 

Such then was the condition of the Athenian mind, such the 
temper of the people, when the professors of philosophy first ap- 

E eared among tnem, and attracted attention by offering to teach h 
igher and more important knowledge than any which had been 
taught before. These persons received no direct patronage from tbs 
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ruling power of the country, nor from parents or guardians. They 
did not establish schools, where boys or young men (to speak in 
modem phraseology) " finished their education." Most parents were 
deterred^ by the mgh fees which the Sophists demanded for their 
lectures. !But among the rising generation there was a spirit of 
curiosity and inquiry, which could not be idle, an ambition which 
could riot restj nor endure to remain in ignorance while knowledge 
•was within its reach. And therefore, when persons calling them- 
selves "wise men," and professing to be masters of science and 
reason and eloquence, began to open their mission, the aspiring 
young Athenians, unfettered by conventional ideas, became their 
followers. The excitement they created in Athens is described by 
Plato in one of his Dialogues. Protagoras came to the bright city 
with the profession of teaching the political art; and the young 
flocked around him ; not because he promised them entertainment or 
Bovelty, such as the theatre might promise ; nor because he had any 
bribe of definite advantage to offer; he engaged to prepare them 
gensrally for the business of life, bv giving tnem mental cultivation, 
and to prepare them better than Hippias or Prodicus, who were at 
Athens with him. Whether he was really able to do this, is another 
question ; but it is clear, the verr promise of knowledge operated as a 
potent spell upon the minds of the young Athenians. 

Let us hear the state of the case from the mouth of Hippocrates 
himself^ the youth, who in his eagerness woke Socrates, mmself a 
young man at the time, while it was yet dark, to tell him that 
Protagoras was come to Athens. " When we had supped, and were 
going to bed " — ^he says — " then my brother told me tnat Protagoras 
was arrived, and my first thought was to come and see you imme- 
diately ; bat afterwards it appeared to me too late at night. As soon 
however as sleep had refreshed me, up I got, and came here." — 
" And I," continues Socrates, giving an account of the conversation 
— "knowing his earnestness and excitability, said: — *What is that 
to vou? does Protagoras do you any harm?' He laughed and said : 
' That he does, Socrates ; because he alone is wise, and does not make 
me so.' 'Nay,' said I; *if you give him money enough, he will 
make you wise too.' *0 heavens' — cried he — 'that it depended 
upon that ! For I would spare nothing of my own, or of my mends' 
property either ; and I have now come to you for this very purpose, 
to get you to speak to him in my behalf. For, besides that I am too 
youn^, I have never yet seen Protagoras, or heard him speak ; for I 
was out a boy when he * came before. However all praise him, 
Socrates, and say that he is the wisest man to speak. !but wliy do 
we not go to him, that we may find him at home P' " — They went on 
talking till the light ; and then they set out for the house of Callias, 
where Protagoras, with others of his o\ra calhng, were lodged. 
There they found him pacing up and down the portico, with his host 
and others, among whom was a son of Pericles on one side of him 
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while another son of Pericles, with another party, were on the other. 
A party followed, chiefly of foreigners, whom Protagoras had be- 
witched, like Orpheus, by his voice. On the opposite side of the 
portico sat Hippias, with a bench of youths before him, asking him 
questions in physics and astronomy. Prodicus was still in bed, with 
some listeners on sofas round him. The house is described as quite 
full of guests. Such is the sketch given us by Plato of this scnool 
of Athens ; and we learn from him now powerfully it interested the 
hearers. We see what it was that filled the Athenian lecture-hails 
and porticos : not the fashion of the day, not the patronage of the 

§reat, nor pecuniary prizes, but the reputation of talent and the 
esire of knowledge — ambition, if you will, personal attachment, but 
not an influence, political or other, external to the school. " Such 
Sophists," says Grote, referring to the passaffe in Plato, " had nothing 
to recommend them except superior knowledge and intellectual fame, 
combined with an imposing personality, making itself felt in the 
lectures and conversation." 

And so the thing went on. The real character of the Sophists we 
need not trouble ourselves about. Some of them might be mere 
pretenders, professing to know what they did not know, and to teach 
what they could not teach. But what we are concerned with is this. 
There were the elite of the Athenian youth, with a thirst for know- 
ledge, which required to be satisfled. If Protagoras and Prodicus 
were unable to do what they promised, there were others to come, 
who were better able to accomplish the task. Accordingly the scene 
shifts ; the Sophists pass from the stage, and those whom history has 
designated Philosophers begin to play their part. There is still no 
lack of pupils ; and no compulsory discipline, to enforce their atten- 
dance. In learning, as in life, the voluntary system, so lauded by 
Pericles, prevails. It was the method of influence, the action of 
personality, the play of mind upon mind, which by a spontaneous 
lorce kept the schools of Athens going, and made the pulses of 
foreign intellect keep time with hers. 

But of what advantasre either to Athens or to the world were these 
intellectual acquirements? Did the Athenians possess practical 
wisdom ? or good morals P Were they not in public life rapacious, 
rash, fickle, tyrannical? in private, sensual and profligate? Was 
their boasted philosophy anything more than a dream ? 

With respect to the political state of Athens, I consider that she 
enjoyed the best constitution in Greece, and, although she committed 
many errors, she conferred upon her people, during the period of her 
independence, a greater amount of happmess and security than was 
to be found anywhere else. In aiming at empire, she did that which 
all conquering nations have done, and which seems only to be justi- 
fied by two things ; by success, and by making a good use of success. 
Yet we may fairly say, that the subjects of Athens were as weU off 
under her sovereignty, as they were under that of Persia, or Sparta, 
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or Macedonia. With respect to the vices of private Lfe, we must 
bear in mind that we are considering the condition of a pagan 
country. Where the light of religion has not shone, there is always 
danger, as the Catholic writer savs, that the love of the beautiful will 
become the love of the sensual. It is impossible to read history 
without seeinf that there was far too much of this at Athens. The 
indecencies of Aristophanes could not be exhibited on a Christian 
stage. A modem triounal would not regard with favour the act of 
Hyperides, who, in order to obtain a verdict for the lovely Phryne, 
tore open her vest, and displayed her bosom to the jury. On the 
other hand, we must not lose sisht of the redeeming points in the 
character of the Athenians, and the circumstances which distin- 
guished them from their contemporaries — ^for example, their respect 
K)r law and legal ordinances — ^theur sensibility to the appeals of a lofty 
eloquence — their toleration of the reproof addressed to themselves 
by their orators and oomic poets — ^the general mildness with which 
tney administered their penal laws— their good manners and behaviour 
in society, (acknowled^d by the Thebans, when they quartered the 
Athenian troops in their houses) — ^the provision which tney made for 
infirm citizens, and the orphans of those who fell in war — the 
iiumanity which they exercised to slaves (witness their frequent 
emancipation, as after the battle of Arginusie, and contrast such con- 
duct with the treatment of the Helots at Sparta) — again, their insti- 
tution of clubs, for charitable as well as for social purposes, and the 
numerous acts of generosity and public spirit recoraed of individual 
Athenians. Even in their sensuality there was a mixture of refine- 
ment. They were less devoted to the pleasures of the table than 
most odier people : taste gave laws to the symposium ; the carouse 
was enlivened by the charms of wit and the intercourse of soul with 
soul. Thus (to borrow the language of Burke) vice lost much of its 
evil by a diminution of its grossness. But conceding to the full, 
that Athens was tainted with vice and sensuality, the question still 
occurs — ^was this owing to mental cultivation and philosophy P or did 
they not mitigate the evil to some extent ? Are we to believe that 
refinement of taste and sentiment is itself vicious? that art is 
debasing P philosophy demoralising? Did ^schylus by his sublime 
drama corrupt his audiemce? I)id men become worse because 
Socrates taught the doctrine of the soul's immortality, and inculcated 
the practice of virtue ; or because the Stoics contended that virtue 
was sufficient for happiness and that a wise man regarded pain as no 
evil P Athens is to be judged in comparison with the nations that 
surrounded her; and her teachers ana sages with reference to the 
condition of the world in their time. For example ; was it better to 
live (morally and intellectually speaking) in an Athenian or in a 
BcBotian atmosphere P was better teaching to be had at Athens, or at 
Sparta P Was it not more improving to man's nature to embrace the 
tenets of Socrates and Plato, than to believe the obscene myths of 
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polTtheism? Granted, that Socrates and Plato did not teach with 
auuioritj, and that nothing which they taught, either in religion or in 
morals, could be more than partially true. A glimmering of light 
however is better than none at all; and Prormence may have so 
ordered it, that these imperfect doctrines, revealed by the light of 
nature, and illustrated by the reasoning of thoughtful men, should 
continue to temper the grossness of heathenism, till the time arrived 
when Divine truth was to take the place of human speculation. The 
literature handed down to us by Athenian sages is of that serene 
and severe beauty, which has ever been associated with the term 
"classical," and it is grave and profound enough for the ancient 
fathers to have considered it a good preparation for the Gospel. As 
Greek philosophy must before the Christian era have been tiie most 
elevating and purifying study that could be found, so even now it 
has its use as showing the hmits to which the human mind could 
reach without the aid of divine Revelation, and proving that natural 
theology, rightly understood, is in harmony with Kevesued. 

Regarding it in this point of view, we cannot but acknowledge the 
justice of those praises which philosophy has received both from 
heathens and Christians : 

" vitsB philosophia dux ! o virtutis indagatrix, sepultrixque viti- 
orum! quid non modo nos, sed omnino vita'hominum sine te esse 
potuisset? tu urbes peperisti; tu dissipates homines in societatem 
vitsB convocasti ; tu eos inter se primo domiciliis, deinde conjn^^, 
tum literarum et vocum communione junxisti; tu inventrix leg^iun, 
tu magistra morum et discipiinse fuisti: ad te confugimus; a te 
opem petimus ; tibi nos, ut antea magna ex parte, sic nunc penitus 
totosque tradimus. Est autem unus dies bene et expneceptis tuis 
actus peccanti immortalitati anteponendus." — ^Tuscul. Qusst. Y. 2. 

^ '* Multi in custodia, multi in exilio dolorem suum doctrime studiis 
levaverunt. Princess huius civitatis Phalereus Demetrius, ctini 
patria pulsus esset injuria, ad Ptolemseum se regem Alexandriam 
contulit, qui c^m in nac ipsa philosophia^ ad quam te hortamur, 
ezcelleret, Theophrastique esset auditor ; multa prsedara in illo cala- 
mitoso otio scn{>sit non ad usum alicmem suum, quo erat orbatus, 
sed animi cultus ille erat ei quasi quiaam humanit>atis cilus." — De 
Pinibus, V. 19. 

How channing is divine philosophy ! 

Not harsh and crabbed, as dull fools suppose ; 

Bat musical as is Apollo's lute, 

And a i>erpetual feast of nectar'd sweets, 

Where no crude surfeit reigns. — Couus. 

*Tis not a city crown'd 
With olive and enrich'd with peerless fanfis 
Te woidd dishonour, but an opening world 
Diviner than the som of man hath yet 
Been gifted to imagine — truths serene 
Made visible in beauty, that shall glow 
In everlasting freshness, unapproach'd 
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By mortdl passion, pure amid the blood 

And dast of conquests, never waxing old. 

But on the stream of time, from age to age. 

Casting bright images of heavenly youth 

To make the world less moumfuL— Talfoubd's Athenian Captive. 

Lastly, I have to notice the assertion which has frequently been 
made, tnat the devotion of the Athenians to literature and philosophy 
led to the decay of their military energy and thus to the loss of 
independence. ** Athens*" — ^says the Catholic writer — "needed to 
be of sterner stuff: she was of too fine and dainty a nature for the 
wear and tear of life." " As in despotisms " — says Lytton Btdwer — 
** a coarse and sensual luxury rots away the vigour and manhood of a 
conquering people^ so in this intellectual republic it was the luxury 
of the intellect which gradually enervated the great spirit of the 
victor race of Marathon and Salamis, and ca]le;d up generations of 
eloquent talkers and philosophical dreamers. The spirit of poetry, 
or the pampered indulgence of certain faculties to the prejudice of 
others, proauced in a whole people what it never fails to produce in 
the individual ; — ^it unfitted them — -just as they grew up mto a man- 
hood exposed to severer struggles than their youth had undergone — 
for the stem and practical demands of life, and suffered the love of 
the Beautiful to suoju^ate or soften awa;^ the common knowledge of 
the Useful. Genius itself became a disease, and poetry assisted 
towards the euthanasia of the Athenians." 

This sounds very well, and the substance of it has offcen been 
repeated : the Roman Senate acted on the same notion, when they 
committed Greek treatises to the flames, and when they expelled 
Jreek philosophers and rhetoricians from the city, for fear of their 
introducing studies which would unfit the youth of Bome for the 
performance of civil and military duties. Yet it is not so easily to be 
conceded, that intellectual tastes and pursuits — (I speak not of such 
as lead to idleness and dissipation) — ^must necessarily enfeeble the 
courage of men, or incapacitate them for active exertion, ^schylus 
and ^crates were brave soldiers. Alexander's princely aspirations 
were in no way slackened by his having been a pupil of Aristotle. 
Xenophon, Epaminondas, (to mention a few out of many examples,) 
were men who united personal courage and military talents with hi^h 
mental culture. Nor does the history of Athens in any way establish 
the proposition which we are considering. The Athenians fought 
with courage during the Peloponnesian war, though they had imbibed 
a taste for the arts and the drama ; their disasters at Syracuse and 
jEgospotamos were owing not to lack of courage, but to the mis- 
conduct of their commanders. They lost Ghseronea: so did the 
Thebans. One may as well say, that the Thebans were beaten 
because they were dull in intellect, as that the Athenians were beaten 
because they were the reverse of dull. If they had had a large 
numerical force and had run away like sheep, there would have been 
more to say. That they were not better prepared in numbers and 
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discipline, was, as I have already intimated, a political error; but 
why charge it upon poetry and philosophy ? ^ Tne like errors were 
oommilted by other states, which were quite innocent of Attic taste 
and refinement, or Greece would not have been subjugated by Philip. 
Disunion, mutual jealousies, want of foresight, and narrow policy, 
left no chance i^;ainst a man who possessed large military resources, 
and was constantly augmenting and improving them, extending his 
influence and alliances, and preparing long beforehand for the blow 
which he finally struck. Phiup coula not have conquered an army of 
40,000 Spartans ; nor could ne have beaten Sparta, 'RiebeSy and 
Athens, united toother; but he was more than a match for only 
two of tiiem, wiw his improved phalanx, and powerful force of 
cavalry and light troops. IJemosthenes trulv said, that, if there bad 
been a few more statesmen in Greece like nimself, HeQenic liberty 
might have been preserved. We see what he was able to effect even 
wiw the scanty means at his command. From the struggle at 
Chieronea, as well as from the partial success of the Athenians m the 
Lamian war, it is apparent what might have been accomplished if 
the orator's warnings had been duly attended to. There is noore 
practical wisdom to be learned from ihe counsels of Demosthenes, 
urging his eountrymen to exert themselves with hopefulness and 
courage, than firom the theories of persons reasoning after the event, 
and making out that things must have been so because diey were so. 
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